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DIGEST OF DECISIONS 
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AND CIRCUIT COURTS, AND IN THE STATE 
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AGENT. 


$1. Lire.—Acts exceeding his Authority not a Waiver— 
A waiver or estoppel to be effectual must be made by an officer 
or agent authorized to make it. The act of a mere local agent 
employed by the company’s agent to solicit applications, in filling 
up the answers and inducing the insured to sign without reading 
the application, does not bind the company unless there is evi- 
dence that he had specific authority so to act. Such authority 
cannot be presumed from the mere fact that he was authorized 
to solicit, and provided with blank forms for the purpose, where 
such forms and the policy itself prohibit the exercise of such 
authority. 

Lee vs. Guardian Life Ins. Co. 


Rep’d Jour’l, p. 26. U.S. C. C. Can. 





Digest of Decisions. 


APPLICATION. 


§ 2. Lire.— Warranty.—Signature of Applicant as Evidence. 
—The policy provided that it is in consideration of the repre- 
sentations in the application, which is made a part of the policy ; 
also that if the representations, upon the faith of which it is is- 
sued, are in any respect untrue, the policy shall be void. Held, 
that the application was a warranty, and an integral part of the 
contract. If the answers are substantially false in any matter 
material to the risk the contract is void. Held, that the signature 
of the applicant is prima facie evidence that the answers in the 
application are his own, and the burden of proof is on those 
who deny it. 


Lee vs. Guardian Life Insurance Co, 


ASSIGNMENT. 


§ 3. Fire.—Change of Ownership.—A, owning personal prop- 
erty, gave to B a mortgage of the same to secure a debt he owed 
him, after which he procured an insurance upon said property, 
and had the policy issued to and in the name of A, but payable 
in case of loss to B, as his interest might appear. Afterward B 
bought one undivided half of this property, giving up the mort- 
gage debt in part payment for the same, and entered into part- 
nership with A in business and in the use of said property. Held, 
that there was no need for any transfer or assignment of the po- 
licy of insurance ; and that in case of loss the creditors of the 
firm would hold the funds in the hands of the insurance company 
upon the trustee process in preference to the creditors of either 
of the individual partners. 

' Burbank & Son vs. McCluer & Co., and Trustees. 
To appear in 64 N. H. 


CONSTRUCTION. 


§ 4. Fme—O/ Policy Conditions—Insurers have a right 
to insist upon the due observance of every policy condition as- 
sented to by the insured, and are entitled to the benefit of every 
restriction upon their liability provided for in the contract, but 
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no strained interpretation must be given to the policy conditions 
to the prejudice of the insured, and in no case must the language, 
by implication, be extended to embrace cases not clearly or 
reasonably within the very words of the condition as ordinarily 
used and understood. 


Rann vs. Home Ins. Co. of Columbus. 
Rep’d Jour’, p. 15. 


CONTRACT. 


§5. Lire.—Variation between Policy and Agent's Receipt.— 
What constitutes an Acceptance-—The agent’s ad interim receipt, 
dated June 7th, acknowledged payment of the first quarterly 
premium, the insurance to take effect from the date of the re- 
ceipt, conditioned on the company’s acceptance of the applica- 
tion. The applicant gave his personal note for 60 days for the 
premium. The company returned a policy for insurance to 
commence April 5th, with quarterly payments corresponding, 
for a somewhat less premium, and requiring prompt payment 
under penalty of forfeiture. The applicant had meanwhile re- 
moved to another place. Notice of the arrival of policy was 
sent by agent, but there was no evidence that it had ever been 
received by applicant. No further transactions took place. The 
applicant was fatally wounded on the 21st of August, and re- 
mained mentally and physically incapacitated for business until 
his death, on Sept. 20th. The note remained unpaid, and the 
note and policy were canceled. Held, that the company had not 
agreed to the terms of the receipt and was not bound by them, 
while the insured had not assented to the terms of the policy, 
and therefore the minds of the parties did not meet, and there 
was no contract. 

Baldwin & Forbes vs. Middleburger, 2 Hall, 176; Coles vs. Brown, 10 
Paige, 526 ; Calverley vs. Williams, 2 Vesey, jr., 240 ; Crane vs. Partland, 
9 Mich., 493. 


Held, that a failure of the agent to communicate promptly 
the arrival of the policy cannot be taken as an equivalent of the 
assent of the applicant to its terms. The responsibility of look- 
ing after its arrival rested on the applicant. 


Mut. Life Ins. Co. vs. Young. 
Rep’d Jour’l, p. 17. 





Digest of Decisions. 


DESCRIPTION. 


§ 6. Fire.—Oral Testimony in case of latent Ambiguity—The 
application described the property as “hay and grain,” written 
after the printed phrase, “ Barn No.1.” The policy contained 
the same printed phrase, along with the written words, “ Hay 
and grain in barns,” “ barns” being apparently, though not cer- 
tainly, in the plural. Both documents also contained the printed 
phrases, “barn No. 2,” “Corn ,barn,” etc. The application de- 
scribed the barn after the printed word “ North,” as “ barn from 
house 10 rods.” There was no barn north from a house, but 
there was a house north from the barn burned, The agent cer- 
tified that he had personally examined the property, and that 
there was other insurance in a prior policy. This prior policy, 
and its accompanying application, located the property as in 
“barns,” of which there were two. A survey accompanying the 
first application was referred to in the second for size of “ barns,’ 
and the only barn whose measurement was there given was the 
barn not burned. Held, that either the policy was upon the 
property in the place where it was burned, or the description 
furnished a case of latent ambiguity which it was permissible to 
explain by the introduction of oral testimony. 

Bowman vs. Agricultural Ins. Co. 

Rep. Jour’l, p. 9. 


FRAUD. 


§ 7. Lire.—Company should Resist.—Applicant a Party to. 
—It is as much the duty of a company to defend against a 
fraudulent claim as to pay an honest one. Where the applicant 
allowed himself to sign, without reading the application, at the 
instigation of a mere local solicitor, and a fraud was thereby 
perpetrated on the company by the latter, which the applicant 
might have known of by reading the application or the policy. 
Held, that the applicant was party to the fraud and the contract 
was avoided. 

Lee vs. Guardian Life Ins. Co. 





Premium Note— Repairs. 


PREMIUM NOTE. 


§ 8. Fire.—Assessment on.—Persons insuring in a mutual 
insurance company are associated in the nature of limited or 
special partners. 

An insurance company was incorporated by act of Assembly 
in 1840 ; the insured to deposit a note in a sum fixed by the di- 
rectors, of which ten per cent. was to be immediately paid, and 
part or whole of the remainder when the directors should deem 
it requisite for the payment of losses and expenses ; and at the 
expiration of the insurance, so much of the note as remained un- 
paid to be given up. A supplement, in 1842, authorized a lien, 
waiving inquisition, on the property of the insured for the 
amount due on the note, the company filing a memorandum con- 
taining the name of insured, description of property, “ amount 
of the note unpaid,” ete. Held, that the act was valid. 

Defendant insured in 1870, the policy stipulating that he ac- 
cepted it subject to the terms, etc., of “ the act of incorporation 
and by-laws,” etc. Held, that this waived his right to require 
the company to collect an assessment on the note otherwise than 
by the act of 1842. 

The constitution of the United States or of Pennsylvania did 
not preclude his waiving a trial by jury, and agreeing to the man- 
ner in which judgment might be entered against him. 

Krugh vs. Lycoming Fire Ins. Co. 

Syllabus to appear in 77 Pa. Decision rendered Oct. 6, 1874. 


REPAIRS. 


§ 9. Frme.— Within five Days after Expiration of Carpenter’s 
risk.—The policy permitted repairs during five days in each year 
without notice or permit. The insured had been repairing under 
a special permit. Work was stopped before the expiration of 
the permit, but after the expiration was recommenced. In less 
than five days after the recommencement the premises burned 
from other causes. Held, that there was no violation of the po- 
licy conditions ; the additional work was authorized by the five 
days clause. 

Rann vs. Home Ins. Co. of Columbus. 
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WAIVER. 


§ 10. Frme.—O/f Policy Conditions concerning Premiums.— 
The policy provided that the premium was payable on delivery, 
but when a four months credit is given the policy shall be in 
force during that time; but unless the premium is paid within 
the four months the company shall not be liable for a subse- 
quent loss; also, that if no loss had occurred, payment after 
the four months would render the insurance valid. The policy 
was delivered by the agent with no demand for immediate pay- 
ment. Agent had no authority to waive its conditions. The 
property burned after the expiration of the four months, the 
premium being still unpaid. In a similar contract between the 
parties a short time before, the premium was paid to the agent 
more than four months after the delivery, and no objection was 
raised by the company as to the validity of the policy. Held, 
that the delivery without demanding payment did not, by itself, 
definitely fix the term of credit at four months, or any other pe- 
riod. Held, that there was ground for a jury to find that the 
policy condition requiring payment within four months was 
waived. 

Bowman vs. Agricultural Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


HENRY BOWMAN 
VS, 


AGRICULTURAL INS. CO.* 


The policy provided that the premium is due and payable on delivery, but where 
a credit is given for four months the policy shall be in force during that 
time, but unless the premium is paid within four months the company shall 
not be liable for a subsequent loss. 


The policy also provided that if no loss had occurred, payment of the premium 
after the four months renders the insurance valid. 

The policy was delivered by the agent, who had no authority to waive its condi- 
tions, with no demand forimmediate payment. The property burned after the 
expiration of the four months, the premium being still unpaid. In a similar 
contract between the parties a short time before, the premium was paid to the 
agent more than four months after delivery, and no objection was raised to the 
validity of the policy. 


Held, that the bare delivery of the policy, without demanding payment, did not of 
itself definitely fix the terms of credit at four mouths. 

Held, that the policy condition requiring payment within four months was waived 
in the case of the prior policy, and there was ground for a jury to find that it 
was waived in the case of the second. 

The property was described in the application as ‘‘ hay and grain $1,000,” written 
after the printed words ‘‘ Barn No. 1.” In the policy were the same printed 
words with the written phrase, ‘‘ Hay and grain in barns,” ‘“‘ barns” being ap- 
parently though not certainly in the plural. The application described the 


* Decided January 19, 1875. 
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barn after the printed word ‘‘north,” as ‘‘ barn from house ten rods ;” there 
was no barn north from a house, but there was a house north from the barn 
burned about ten rods. The agent certified he had personally examined the 
property, and that there was other insurance in a prior policy. The prior poli- 
cy and its accompanying application located the property as in ‘‘ barns,” of 
which there were two. A survey accompanying the first application was re- 
ferred to in the second for size of ‘‘ barns ” and the only barn whose measure- 
ment was there given was another than the barn burned. 


Held, that either the policy was upon the property in the place where it was burned, 
or the description furnished a case of latent ambiguity which it was permissible 
to explain by the introduction of oral testimony. . 


Judgment affirmed. 


B. Wixstow, for Appellant. 
E. W. Pataz, for Respondent. 


Foraer, J. 

The first question is, whether the seccnd policy issued by the de- 
fendant was a valid contract in the hands of the plaintiff. He did 
not pay the premium for it. It does not appear that the defendant 
ever received it until it was allowed it by the jury in deduction from 
the amount of the verdict for the plaintiff. Undoubtedly by opera- 
tion of law it was due and payable at once. Undoubtedly, also, the 
defendant could waive its right to immediate payment and give the 
plaintiff credit. A delivery of the policy without exacting payment is 
for the time a waiver of the right to have immediate payment. Nor 
does the fact that the policy contains a condition which expresses 
just what the law without any condition declares, make the delivery 
any less a waiver of the right to instant payment, and less a giving of 
credit. For the defendant may waive all conditions which it pro- 
poses in its own favor, as well as those which the law provides for it. 
So that when, as in this case, the defendant claims that it is relieved 
from liability by the non-payment of the premium, inasmuch as that 
is a breach afore of the conditions, if it appears that the condition 
has been waived, the bare fact of non-payment does not avoid the 
contract. The condition relied upon provides : 

1. That the premium is due and payable on the delivery of the 
policy ; 2, but where credit is given to the extent of four months, the 
policy shall be in force during that time ; 3, but unless the premium 
is paid within four months the company shall not be liable for a loss 
occurring thereafter. This it is claimed is one condition, dependent 
jn all its clauses. But do the circumstances of the case bring the 
parties within it? It is certain that the policy was so delivered as 
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that the plaintiff had acredit for the premium. Was it for the extent 
of four months ; was it limited to that extent? If the defendant had 
sued the plaintiff for the premium in one month after, could he have 
set up that he had a credit of four months? If he had relied upon 
his communication with the home office and the principal officers 
there, all that he could show was that his application had been approved 
and a policy executed and delivered to him with no demand of im- 
mediate payment. This gave him no fixed term of credit. He could 
pay as soon as he pleased. He could be compelled to pay as soon as 
the defendant pleased. The bare fact of a delivery of the policy, so as to 
waive that part of the condition requiring immediate payment, did 
not fix the credit that ensued at the definite term of four months 
named in the other part of the condition. The language of it does 
not create invariably a credit of four months, or of any specific time. 
It is phraseology that speaks by implication, and impliedly declares 
that a credit to that extent may be given. But it is needed, if it is 
to be a credit for that time binding both parties or either party to it 
definitely, that there be some further agreement, express or implied, 
than that which flows from the sole fact of a delivery without exac- 
tion of premium at the same time. 

If the plaintiff on the other hand relied upon his communication 
with Lansing, the agent, he could show no more than that between 
them there was no definite time for payment, and that a larger credit 
than four months had been given him on the other policy, and an ex- 
pectation induced of the same lenity on this. If the agent had no au- 
thority to make such agreement, then the plaintiff must rely only upon 
his indefinite term of credit obtained from the home office. If the 
agent had authority to make it, it then made no fixed term sharply 
terminable on a given day, and running to the extent of four months, 
or just to any date within that extent, and being an indefinite term 
of credit, on demand made of him for payment, after any reasonable 
time, he would have been liable to suit, so that the plaintiff is not 
brought within the terms of the condition. No fixed term of credit 
was given to him. 

The condition was not in any of its terms applied to the dealings 
of the parties. It was not adhered to or insisted on by the defendant. 
Is there not ground for a jury to say that it was waived? Again, the 
plaintiff and defendant had been related in a similar contract before 
this one was made. For the premium on that, credit had been given. 
That contract was of the 20th May. The premium wss not prid until 
the 30th September, more than four months after. This was paid by 
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the plaintiff to the agent. It is inferable that it was received by the 
defendant from the agent, for no objection is made to the validity of 
the first policy. But it made a manifest waiver of the condition in 
that policy, and it recognized the authority of the agent to receive 
payment after the extent of credit named in the condition had passed. 
The plaintiff had from this a right to consider the condition waived 
by the defendant. And the jury from this evidence, and the other in 
the case, might well infer that the defendant in its dealings with the 
plaintiff had not insisted upon adhering itself, or compelling him to 
adhere, to the terms of this condition. 

It may be said here, that another clause of this condition warranted 
this payment after the expiration of four months. This clause is this : 
“Tf no loss has occurred, payment of the premium after said four 
months will render this policy valid.” But the payment was not made 
by the plaintiff under the clause. It was made by him under his first 
agreement for credit with the agent. By giving credit at all, the 
agent disregarded the condition, for it as a general rule prescribes 
payment on delivery of the policy. A credit for the extent of four 
months is not a thing which follows of itself, but is in the option of 
the defendant. The agent was not authorized to give any credit, for 
by other provisions of the policy he was not permitted to give the 
consent of the company in any case, nor to waive any stipulation or 
condition, except to consent to assignments and to additional insur- 
ance on giving notice to the defendant. Where then the company is- 
sued this first policy, without payment of the premium, and received 
the premium after the expiration of four months through the hands 
of the agent, it certainly waived the conditions restrictive of its agent. 
It had reason to infer that a credit had been given by the agent to 
the plaintiff in violation of the conditions of the policy, and it had 
reason to know that by accepting the premium through the hands of 
the agent, it gave the plaintiff occasion to suppose that the condition 
was not adhered to by the company itself. The premium was paid 
on the first policy, and the insurance effected on the second on the 
same day. It is presumable that the premium and the application 
went together to the home office. 

When the second policy was issued, without comment, it did indi- 
cate to the plaintiffa waiver by the defendant. It was also a fact 
which the jury might rely upon to find a waiver by it. The second 
question is whether certain of the property burned was insured by 
this second policy, and the claim is that the description in the policy 
deos not apply to the property destroyed. The property in question 
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was hay and oats. The property insured was hay and grain. It was 
burned in a barn occupied by the plaintiff. It was insured in a barn 
occupied by the plaintiff. So far there is accord. It is claimed that 
it was insured as in barn No. 1, whereas, as is claimed, it was placed 
in barn No. 2. If it be conceded that the terms of the policy and ap- 
plication clearly fix the location of the property at risk to have been 
in a barn known as barn No. 1, where in the application or policy is 
either of the barns which stood upon the farm identified as barn No. 1? 
The only thing in the appeal book, which, apart from the oral testi- 
mony, identifies either barn as No. 1, is the diagram. But it does 
not appear that it was a part of the application or the policy. A 
diagram is spoken of in the oral testimony, but it appears that it was 
made by the agent adjusting losses after the fire. Hence the designa- 
tion in the application of the barn in which was the property insured 
as barn No. 1, does not show that it was a barn other than that in 
which was the property which was burned. The appellant claims 
that a survey was made when the application for the first policy was 
tendered, and that such survey is made a part of the application for 
the second policy, and that it shows that the barn now claimed to be 
No. 1 is therein thus indicated. It is true, that in the first application 
there is given the size of a dwelling-house, for there was a risk in the 
first policy on household stuff, etc. It is true that there is given a 
barn measurement, but it is a measurement of barns in the plural, 
and the only reference in the second application to the survey in the 
first is for the size of barns in the plural again. And the first policy 
insures his stock, utensils, etc., in barns in the plural. 

It is true that in giving distances the first application says, “ west 
barn from house, 12 rods,” but it does not number it as 1 or 2, nor 
can it, because it there speaks of one barn in the singular number, 
override the language of the application and the policy which locates 
the property at risk in both barns and thus in either barn. Nor can 
the omission of the agent to give the dimensions of the other barn be 
a controlling fact in the inquiry whether he intended to take a risk 
on property in that barn only. He did prepare his application for 
insurance on property in both barns. 

There are other like things referred to by the appellant, but they 
are susceptible of like answer. A great difficulty with its position is, 
that there is no clear indication of either barn on the farm being 
barn No. 1 of the policy if it should be granted that such indication 
would be conclusive. Again, it is to be observed that the designations 
“barn No. 1,” “ barn No. 2” and “ corn barn,” are in print both in the 
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application and the policy. They are a part of the form used by the 
defendant and occur in every application and policy, and had when 
inserted there no reference to the barns occupied by the plaintiff. Any 
significance which the numerical designations have is therefore de- 
rived, not from the fact that the numbers are there, but from the 
written part of the application or policy, or from the act and oral 
communications of the parties. 

The written part of the application does not aid the defendant when 
all considered. ‘“ Hay and grain $1,000,” occurred in writing immedi- 
ately after the printed words “barn No. 1, produce therein,” and if 
barn No. 1 was identified, would be of service to the defendant. In 
answering the printed requirement in the application for a statement 
of the distance of the barns from house, etc., after the printed word 
“ north ” occurs the written phrase, “ barn from house 10 rods.” This 
can have no consistent application to the situation of the plaintiff's 
buildings, as shown by the proof, unless it is appropriated to the barn 
in which was the property burned. There was no barn north from 
a house. There was a house north from the barn in which was the 
property burned from 40 to 50 rods, and another house north from 
it about 10 rods. The agent has written his name to the statement 
upon the application, that he has personally examined the within 
property. This must mean the property insured, at least that must 
be included in the statement. And if the statement is true, he saw it 
in the barn which was burned. He further certifies that there is 
other insurance on this property to the sum of $1,700 in the first 
policy. Now the property insured by that was live-stock, utensils, 
wagon and harness in “said barns,” not designating in which. In 
fact some of it was in the barn burned. In the policy are found the 
same printed phrases “ barn No. 1,” “ produce therein,” etc. 

The written phrase is, “hay and grain in barns” in the plural, as 
the plaintiff claims, though the defendant is not understood to assert 
that it is so. But there is so much to warrant the claim as that the 
final “s,” which makes the plural, is printed in the case, but in such 
way as to raise inquiry. If it be barns, then the description covers the 
place in which was the property insured. If it be not clear that it be 
so, but there be chance for a plausible claim that there is, the defend- 
ant is not aided. So that it appears that there is nothing in the ap- 
plication or the policy which applies to either barn on the farm the 
designation of barn No. 1, which is printed in the papers, while there 
is somewhat in them which goes to show that the property burned 
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was the property insured, and was insured as being then in the place 
in which it was afterward burned. 

It is manifest that either the policy was upon the hay and grain in 
the place in which it was burned, or that the description of its place 
is so indefinite as to need aid from oral testimony. If the latter, a 
case of latent ambiguity is presented, which it is permissible to ex- 
plain. It was then not error to receive the testimony which tended 
to that end. When it was received it so preponderated as that there 
was no difficulty in arriving at the intention and real agreement of 
the parties. If there was no latent ambiguity, it was because the 
meaning of application and policy was the same as that of the parties 
as shown by the testimony, and then the testimony was immaterial 
and harmless, and so there was no error in receiving it. 

The judgment appealed from must be affirmed, with costs. 

All concur, Rapallo, J., absent. 


COURT OF APPEALS OF NEW YORK. 


JAMES C. RANN er at., Exr’s., Appellants,’ 
vs. 


HOME INS. CO., or Cotumsvus, Onto, Respondent.* 


Insurers have a right to insist upon the due observance of every policy condition, 
and are entitled to the benefit of every restriction upon their liability provided 
for in the contract, but no strained interpretation must be given to the policy 
conditions to the prejudice of the insured, and in no case must the language 
by implication be intended to embrace cases not clearly or reasonably within 
the very words of the condition as ordinarily used and understood. 


The insured had been repairing under a special permit. Work was stopped before 
the expiration of the permit. After the expiration the work was recommenced. 
In less than five days after the recommencement the premises were burned 
from other causes. The policy permitted repairs during five days in each year 
without notice. 


Held, that this was not a violation of the policy conditions. 


J. Noxon, for Appellants. 
L. W. Hatt, for Respondent. 


* Decision rendered December 22d, 1874, 
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Insurers have the right to insist upon the due observance of every 
condition to which the assured has assented by accepting the policy 
or otherwise, and to the benefit of every restriction and limitation 
upon their liability provided for in the contract of insurance. In the 
interpretation of conditions inserted in and making a part of the con- 
tract by insurers and in language chosen by them, care should be 
taken that a strained and unnatural effect should not be given to 
words and terms to the prejudice of the insured, and in no case should 
they be extended by implication so as to embrace cases not clearly or 
reasonably within the very words of the condition as such words are 
ordinarily used and understood. No opinion was prepared or reasons 
assigned by the Supreme Court for the reversal of the judgment of 
the referee. Upon a careful examination of the whole case, although 
the facts are not before us for review, we have been unable to dis- 
cover any error of law or of fact in the rulings and decision, or final 
report and judgment of the referee. 

There is no ambiguity in the clause in the policy which is relied 
upon as the foundation of the defense, or in the report of the referee 
upon the facts bearing upon the alleged breach of the condition re- 
ferred to. The plaintiffs had procured from the defendant and 
availed themselves of a carpenters’ and mechanics’ risk for two 
months, which had expired on the 1st day of March preceding the de- 
struction of the premises by fire, and they had during that time made, 
as it would seem, extensive repairs and improvements to and changes 
in the insured dwelling. Work under this special permit had ceased 
or been suspended—and which word is used is not material—for some 
two weeks when the plaintiffs commenced the further repair of the 
house by putting in new siding in place of the old, which had become 
decayed and dilapidated. 

There is no pretense that the work was not properly a repair, a pro- 
cess for the restoration to a sound state of a part of the house which 
was decayed. It was not a work changing the structure or frame- 
work of the building or making additions to it. By the terms of the 
policy, five days were allowed the insured in each year for “ incidental 
repairs without notice or indorsement,” and the policy was not avoided 
or the condition against the working of the carpenters and other 
mechanics in the building was not violated by doing the proper 
work of repair during those days. 

This work of repair had been in progress less than the five days 
allowed before the loss of the building by one of the risks insured 
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against. The fire was not caused, either proximately or otherwise, by 
the repairs or work then being done, but had its origin in other 
causes and entirely without the fault of the assured. 

The repairs permitted by the policy are not merely ordinary repairs, 
but “ incidental,” that is, occasional repairs, such as not regularly, but 
as occasion may require or are proper to be made to restore or keep 
the building in proper condition. The restoration of a roof blown 
off by the winds, the putting on of clapboards torn off by lightning, 
would be incidental repairs and within the permit of the policy, al- 
though they could hardly be called ordinary repairs. The insured 
was not tied up either to ordinary or even to necessary repairs. He 
was at liberty to make such incidental repairs as he deemed necessary 
or proper for the number of days specified in each year, and did not 
forfeit his policy because the insurer or some other persons might 
think they were not necessary. There was no error in the judgment 
of the referee, and the order granting a new trial must be reversed 
and the original judgment affirmed with costs. 

All concur except Cuurcs, C. J., absent. 


SUPREME COURT OF THE UNITED STATES, 


Ocroser Term, 1874. 


Error to the U. S. Circuit Court, District of California. 


MUTUAL LIFE INS. CO., or New York, Plaintiff in Error, 
vs. 


JAMES YOUNG, Apm’r. or McPuerson Youna. 


The agent gave the applicant for a life policy a receipt dated June 5, acknowledg- 
ing payment of $99.30, being the first quarterly premium, the insurance to take 
effect from the date of the receipt provided the application was accepted by the 
company, otherwise the amount to be returned on production of the receipt. 


The applicant gave his personal note for 60 days to the agent for the amount. A 
policy was returned to take effect from the 5th of April, with quarterly payments 
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of $96.60 on dates corresponding, and providing that if the premiums were not 
paid when due the policy should be void. Notice was sent to applicant by 
agent on August 8, of the arrival of policy, but there is no evidence that it was 
ever received by him. No demand for further payment was made upon him. 


The applicant was fatally wounded on the 21st of August, and was mentally and 
physically incapacitated thereafter for business until he died, on the 20th of Sep- 
tember. The note remained unpaid, and the note and policy were canceled. 


Held, that the company had not agreed to the terms of the receipt and was not 
bound by them, while the insured had not assented to the terms of the policy ; 
therefore the minds of the parties did not meet, and there was no contract. 


Held, that a failure of the agent to communicate promptly the arrival of the policy 
cannot be taken as an equivalent of the assent of the applicant to its terms. 
The responsibility of looking after its arrival rests on the applicant. 

Judgment reversed. 


Swayng, J. 

This is a writ of error to the Circuit Court of the United States for 
the District of California. 

The case was submitted to the court without the intervention of a 
jury. The court found the facts and gave judgment for the plaintiff. 
The defendant sued out this writ of error. The question presented 
for our determination is whether the findings warrant the judgment. 
The facts found lie within a narrow compass. 

On the 5th of June, 1867, McPherson Young applied to the agent 
of the plaintiff in error in San Francisco for insurance upon his life 
and thereupon received from the agent a receipt, which is as follows :, 


“ Amount, $99.30. Insurance, $5,000. The Mutua] Life Insurance 
Company of New York. H.S. Homans, General Agent, 424 Mont- 
gomery street, San Francisco. 

“Received, San Francisco, June 5th, 1867, from Mack P. Young, of 
San Francisco, Cal., $99.30, being the first quarter-annual premium 
on his application for a policy of insurance of the Mutual Life In- 
surance Company of New York, for the sum of five thousand ($5,000) 
dollars on the life of Mack P. Young, payable at 45 or death, and pre- 
miums paid up in full in ten years; said policy of insurance to take 
effect and be in force from and after the date hereof, provided that 
said application shall be accepted by the said company ; but should 
the same be declined or rejected by said company, then the full 
amount hereby paid will be returned to said applicant upon the pro- 
duction of this receipt. 

“For the Mutual Life Insurance Company. H. S. Homans, Gene- 
ral Agent for the Pacific Coast.” 


The plaintiff in error is a corporation of the city of New York, but 
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had a general agent at San Francisco, and an office there, for the 
transaction of its business. 

The application of Young was received by the company at New 
York, and was answered by a policy transmitted to the agent at San 
Francisco. The policy bore date on the 5th of April, 1867, and varied 
from the terms specified in the receipt in the following particulars : 1. 
It took effect from the 5th of April instead of the 5th of June. The 
loss to the applicant by this change is obvious and needs no comment. 
2. The quarterly payments were to be $96.60 instead of $99.30. 3. 
The days of payment during the ten years were to be the 6th days of 
April, July, October and January, instead of the 5th days of June, 
September, December and March. It contained a provision that “ if 
the said premiums shall not paid on or before the days above men- 
tioned for the payment thereof,” “then in every such case the com- 
pany shall not be liable for the payment of the sum assured, or any 
part thereof, and this policy shall cease and determine.” 

The policy was received by the agent at San Francisco on the 2d of 
August, 1867. 

With the policy were received two receipts to be signed by the sec- 
retary of the company, and to be countersigned by the agent before 
delivery. One of them was for the payment of the installment due on 
the 6th of April, 1867, and the other for the installment due on the 
6th of July in that year. 

On the 8th of August, 1867, the agent addressed a note to Young 
at Vallejo, notifying him that the policy had arrived, and requesting 
to be advised whether it should be forwarded to Vallejo or be held 
until he should call for it in San Francisco. It does not appear in 
the case when or how this case was forwarded, nor whether Young 
ever received it. Notice of the receipt of the application by the com- 
pany, or of the receipt of the policy by the agent, was not shown to 
have been given to or received by him. No demand was made upon 
him for any further payment, and no receipt requiring such payment 
was presented to him. 

Young was shot and mortally wounded at Vallejo on the 21st of 
August, 1867. He was removed the next day toa hospital in San 
Francisco, where he died on the 20th of September following. 

From the time he was shot until his death he was unable to leave 
his bed, and was incompetent, mentally and physically, to attend to 
any business. 

The communication at that time from San Francisco to New York 
was by ocean steamers to Panama, thence by rail to Aspinwall, and 
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thence by steamers to New York. The time consumed in the transit 
was from twenty-three to thirty days. 

After the death of Young the agent wrote on the policy ‘ Cancel— 
dead,” and sent it to the office in New York. The officers there, on 
the 21st of October, 1867, canceled it by tearing off the seal of the 
company and the signature of the president. 

The agent countersigned the receipts and applied and canceled the 
proper stamps. They remain in the hands of the company, attached 
to the policy, uncanceled. 

The sum of $99.30 mentioned in the réceipt of June 5th, 1867, 
was not paid. Young gave his note for that amount, payable to the 
agent individually, at sixty days. Nothing was paid upon it. It re- 
mained in possession of the defendant. The word “canceled” was 
written upon it, but by whom did not appear. Young never paid any- 
thing on account of the contract claimed to have been made. 

On the 24th of August, 1871, letters of administration upon the 
estate of Young were issued to the defendant in error. He qualified 
under them according to law. Shortly afterward notice of the death 
of the intestate was given and payment of the insurance money de- 
manded. Payment was refused on the ground that the company was 
not liable. 

Several objections, some of them technical, have been taken by the 
counsel for the plaintiff in error to the judgment rendered. We shall 
confine our remarks to one of them. - It is fundamental], and goes to 
the right, justice, and law of the case. The receipt of the 5th of June 
was the initial step of the parties. It reserved the absolute right to 
the company to accept or reject the proposition which it contained. 
There was u necessary implication, that if it were accepted the re- 
sponse and acceptance were to be by a policy in conformity with the 
terms specified in the receipt as far as they extended, and beyond that, 
in the usual form of such instruments as issued by the company. But 
it was clearly within the power of the company, under the condition 
expressed, wholly to reject the application, without giving any rea- 
son ; orto accept the proposition with such modifications of the terms 
specified, and of the usual conditions of such policies, as it might see 
fit to prescribe. The entire subject was both affirmatively and nega- 
tively within its choice and discretion. The acceptance was a quali- 
fied one, and there was none other. 

It was by a policy departing from the terms specified in the receipt 
in the particulars before mentioned, but containing as to the condi- 
tions imposed otherwise, nothing beyond what was usual in such cases. 
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At this stage of the business, the company was not bound according 
to the receipt, because it had not agreed to a part of the terms speci- 
fied, and those terms were material and of the essence of the proposi- 
tion. Clearly the company never agreed to those terms. What it would 
have done if the applicant had refused, as he might have done, to take 
the policy it is not material to consider. It is enough that the com- 
pany did not so agree. This court has no power to make such an 
agreement for it. The indispensable element of the consent of one of 
the parties is shown not to have existed. The contrary appears by 
the policy transmitted to the agent. The consent of the applicant 
appears, but that alone is unavailing. That fact, in any sound legal 
view of the case, is as if it were not. In the analysis of the case the 
receipt, for the reasons stated, must be laid out of view. 

This brings us to the examination of the controversy as respects the 
policy of insurance. Here the position of the parties is reversed. The 
applicant assented to the proposition contained in the receipt, but the 
company did not. The company assented to the policy, but the appli- 
cant never did. The mutual assent, the meeting of the minds of both: 
parties, is wanting. Such assent is vital to the existence of a contract 
Without it there is none, and there can be none. In this case it is 
not established by any direct proof, and there is none from which it 
can be inferred. This is not controverted. If it be alleged there was 
fault on the part of the agent, for which the company is responsible, 
in not communicating promptly and fully with the applicant upon the 
arrival of the policy, there are several answers to the imputation. 
Such fault, viewed in any light, cannot be taken as the legal equiva- 
lent of the assent of the applicant to the terms of the policy. But no 
such fault is shown. The applicant knew that the company was not 
bound, and would not be bound until it chose to become so, and that 
it had the right to do what it did. It was his duty to keep up the 
necessary communication with the agent by calling upon him when 
the answer from the office in New York might have been expected to 
arrive, and if he intended to be absent, by giving the agent his ad- 
dress during his absence, and taking from him a promise to com- 
municate the result as soon as the reply was received. 

It does not appear that he took any step whatever in this way. 
Neither he nor his personal representative, therefore, had any reason 
to complain. If he had received notice of the proposition made 
through the policy it would have been at his option to give or refuse 
his assent. He was certainly in nowise bound until such assent was 
given. Until then, there could be no contract on his part, and if 
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there was none on his part, there could be none on the part of the 
company. The obligation in such cases is correlative. If there is 
none on one side there is none on the other. The requisite assent 
must be the work of the parties themselves. The law cannot supply 
it forthem. That is a function wholly beyond the sphere of judicial 
authority. As the applicant was never bound the company was never 
bound. The policy was, therefore, no more a contract than the re- 
ceipt. Both had the same fatal defect, the want of the assent of 
one of the parties. 

Even where the parties supposed they had agreed, and it turned 
out there was a misunderstanding as to a material point, the requisite 
mutual assent as to that point being wanting, it was held that neither 
was bound. Baldwin & Forbes vs. Middleburger, 2 Hall, 176 ; Coles 
vs. Browne, 10 Paige, 526. One of these cases was at law and the 
other in equity. See also Calverly vs. Williams, 2 Vesey, Jr., 240, 
and Crane vs. Partland, 9 Michigan, 493. 

The deceased paid nothing. The contest is an effort on that side 
to gather where he had not sown. The law involved is expressed by 
the phrase “it takes two to make a bargain.” 

In this view of the case, irrespective of the other considerations 
which have been urged upon our attention, we hold that the facts 
found do not warrant the conclusion reached. 

The judgment is, therefore, reversed, and the case will be remand- 
ed to the circuit court with directions to enter a judgment in favor of 
the plaintiff in error. 
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SUPREME COURT OF ILLINOIS. 


Appeal from St. Clair. 


TEUTONIA LIFE INSURANCE CO. 
vs. 


JOHN FRANKLIN ANDERSON.* 


A ‘“*Bund” agreed to be responsible for the premiums of its insured members. 
Payment of the first quarterly premium was acknowledged in the policy at the 
beginning of the quarter. The premiums were actually paid by agreement 

_at the end of each quarter. Under the by-laws of the ‘‘ Bund,” a failure of the 
insured to pay his weekly dues authorized a cancellation of the policy. The 
second premium was not paid when due, because the insured had ceased nine 
days previous to pay his weekly dues. The insured died a few weeks after. 


Held, that it was permissible to show that the premium was not actually paid on 
the date acknowledged in the policy, for the purpose of showing that the 
‘‘Bund” had no funds equitably belonging to insured with which to pay the 
premium. 


Held, that the failure of the ‘‘ Bund” to order the policy canceled, or of the com- 
pany to declare it forfeited, was presumptive evidence of their intention to 
keep it in force, and rendered the company liable for the claim. 


Judgment affirmed. 


Scorr, J. 

The policy of insurance declared on was procured by the “ Bis- 
marck Bund” on the life of Franklin Anderson, and was payable on 
the death of the assured to appellee. One object of the association 
called the “ Bismarck Bund ” seems to be to procure for its members, 
in consideration of the payment of weekly dues, assurance of support 
in sickness, and also life insurance. Appellant agreed to furnish 
members of the Bund, life insurance at its regular rates, and by the 
written contract in evidence, the Bund was to be primarily liable to 
the insurance company for premiums on all policies issued under the 
contract, to its members, which were to be repaid to the Bund in 
weekly installments or dues. 


* Decision filed October 13, 1875. 
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The application for insurance was made on the 9th day of July, 
1872, and the policy was issued shortly thereafter. The premiums 
were to be paid quarterly, viz., on the 9th days of October, January, 
April and July, in each year. It is recited in the policy, the premium 
for the first quarter was paid. By the terms of the contract between 
the Bund and the insurance company the premiums were not to be 
paid until the expiration of the quarter. This was probably to en- 
able the Bund to collect the amount for the assured in weekly dues. 

On the 9th day of October, 1872, after the policy had been issued, 
the Bund paid the insurance company the premium for one quarter, 
being the first premium due under the contract. The premium for 
the next quarter, maturing on the 9th day of January, 1873, was not 
paid, for the reason the assured had ceased to pay his weekly dues to 
the Bund on the first day of January, 1873. 

The assured died on the 26th day of February, 1873. Proof was 
made of his death, and notice given to the company. Appellant de- 
clined to pay the policy because the assured had ceased to pay his 
weekly dues to the Bund on the 1st day of January, 1873, and under 
the by-laws and usages of the association the assured forfeited his 
interest in the policy. 

There is no pretense the quarterly premium due on the 9th day of 
January was ever in fact paid to the insurance company. Appellee 
asserts the Bund was the agent of the company to collect the install- 
ments of premiums as they became due, and that there were funds in 
the possession of the Bund, arising from the payment of weekly dues, 
more than sufficient to pay the premiums due on the 9th day of 
January. 

On the trial appellant offered to prove, in rebuttal, that the first 
quarter’s premium was not in fact paid, although acknowledged in 
the policy, not for the purpose of defeating the policy, but to show 
that the funds arising from the payment of weekly dues were in fact 
appropriated to the payment of the.first premium. An objection 
taken to the evidence offered was sustained by the court. 

This court has twice decided that insurance companies, on the 
grounds of public policy, will be estopped to prove, for the purpose of 
avoiding the contract of insurance, that the premium acknowledged 
in the policy to have been paid, was not in fact paid. Ill. Cen. Ins. 
Co. vs. Wolf., 37 Ill., 354 ; Prov. Life Ins. Co. vs. Fennell, 49 Ill., 180. 

But that is not the question presented by this record. Here the 
company simply offered to prove what disposition had been made of 
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weekly due, previously paid to the Bund for the purpose of showing 
that the association had no funds equitably belonging to the assured 
with which to pay the quarterly premium due on the 9th day of Jan- 
uary. One way of proving that fact was by showing that the weekly 
dues had been exhausted in paying the premium for the first quarter, 
and although payment was acknowledged in the policy of the date of 
July 9, 1872, it had not been paid at that date. 

Under the by-laws of the Bund a failure on the part of the assured 
to make his weekly payment of dues would no doubt work a forfeiture 
of his right to compensation in case of sickness, and would authorize 
the association at the end of any quarter to have the policy canceled. 
Such was the contract between the parties. Had the company in 
connection with the other evidence tendered, offered to prove that 
the Bund had procured the insurance contract to be canceled on ac- 
count of the default of the assured in the payment of his weekly dues, 
we are of opinion the evidence would have been admissible, not to 
contradict the recitals of the policy that the premium for the first 
quarter had been paid, but to show the association had no funds be- 
longing to the assured with which to make payment of future install- 
ments of premium. This was not done, and although the assured was 
in arrears with his weekly dues, the Bund had not for that reason 
seen fit to have his policy canceled. Neither had the company, de- 
clared the policy forfeited for the non-payment of the premium due 
on the 9th day of January. The Bund under the contract with the 
insurance company was liable for its ultimate payment, and the com- 
pany could rely upon its responsibility, if it chose to do so, and carry 
the risk. The company made declaration of forfeiture in the lifetime 
of the assured, and at his death its liability became absolute. On the 
failure to pay the premium the 9th day of January, it was the privi- 
lege of the company to declare the contract of assurance forfeited ; 
but this it did not do. We may presume it chose to carry the risk on 
the responsibility of the Bund under its contract. It could do so if 
it chose, and having adopted this course after the death of the assured, 
it was not in the power of the company to avoid its liability. 

We think the case is clearly with the spirit of the decision in the 
Tils. Cen. Ins. Co. vs. Wolf, and must be controlled by it. No error 
appearing in the record that could prejudice the rights of appell an 
the judgment must be affirmed. 

Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF CALIFORNIA. 


Marcu Term, 1875. 


HANNAH LEE 
Us, 


GUARDIAN LIFE INSURANCE CO. 


It is as much the duty of a company to defend against a fraudulent as to pay an 
honest claim. 

The policy provided that it is in consideration of the representations in the ap- 
plication, which is made a part of the policy ; also that if the representations 
upon the faith of which it is issued are in any respect untrue the policy shall 
be void. 

Held, that the application was a warranty and an integral part of the contract. 
If the answers are substantially false in any matter material to the risk, the 
contract is void. 

A waiver or estoppel to be effectual must be made by an officer or agent authorized 
to make it. The act of a mere local agent employed by the company’s agent 
to solicit applications, in filling in the answers and inducing the insured to 
sign without reading the application, does not bind the company unless there 
is evidence that he had specific authority so to act. 

Such authority cannot be presumed from the mere fact that he was authorized to 
solicit, and provided with blank forms for the purpose, where such forms and 
the policy itself prohibit the exercise of such authority. 

Where the applicant, either knowingly or through gross negligence, becomes party 
with the agent in a fraud on insurer, such fraud will vitiate the contract. 

The applicant’s signature to the application is prima facie evidence that the an- 
swers contained are his own, and the burden of proof is on those who deny it, 

Preponderance of evidence depends not on the quantity, but on its quality and 
weight. 


Sawyer, J. 


* * * A great deal has been said of the injustice of insurance com- 
panies defending against their policies. Now, gentlemen, I state this 
to you: That if a fraud has actually been perpetrated upon this de- 
fendant, and an uninsurable life has been fraudulently palmed off 
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upon it, and its officers are aware of that fact, it is as much the duty 
of defendant to itself, to the other policy-holders in that company, and 
to the public, to defend a suit upon such a policy, as it is to pay a 
loss when the policy has been fairly and properly issued. 

You must determine all these questions upon their individual 
merits, and not allow yourself to be swayed or prejudiced by what 
other companies have done, or by what this company may be said 
to have done in other cases on other occasions ; you are to determine 
whether or not, in this particular case, there has been such a fraud 
perpetrated, or there are such other circumstances as give the defen- 
dant a just defense. 

* * * The first inquiry is: What relation has this application to 
the policy introduced in evidence? That is an important question 
for consideration. Was it a mere representation made by the party, 
as an inducement to insure, or does it go further, and does it form 
an integral part of the contract? Is it one of the elements or stipu- 
lations of the contract itself, and a warranty ? 

The authorities are uniform, I think, on that subject, and upon the 
authorities this application is not a mere preliminary representation, 
but it enters into and forms a part of the contract itself. It is there- 
fore a warranty, and as much an element, a term of the contract, 
as any provision in it, as any other term of this contract. 

The introduction of the contract is as follows: “In consideration 
of the representations made to them in the application made for the 
same, which is hereby made a part of this policy ;” and further 
along it proceeds, “and it is also understood and agreed by the with- 
in assured to be the true intent and meaning hereof that if the repre- 
sentations made in the application for this policy, and upon the faith 
of which this policy is issued, shall be found in any respect untrue, 
then and in such case this policy shall be null and void.” 

Now that makes the truth of the representation in the application, 
and the application itself, an express stipulation, an express ‘téfm of 
the contract. It is as much a part of the contract as though it were 
embodied in the policy itself. The fact that there are two instru- 
ments does not change the legal relation of the papers. Many con- 
tracts are composed of two, or three, or four, different instruments, 
and although the application is in one instrument, and the policy, so 
called, in another, they are one entire and indivisible contract, and 
the affirmance of the truth of the answers is as much a term of the 
contract as any other. If the answers are false—if they are substantial- 
ly false in any matter material to the risk—then, by the terms of this. 
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policy, the contract is void and the defendant is entitled to a verdict, 
unless the defendant itself has done something—performed some act 
—by which it is estopped from availing itself of its provisions. 

The provision is one of the terms of the contract. The defend- 
ant has never agreed in this policy to insure the applicant upon any 
other terms than that those representations are true, and the plain- 
tiff has accepted the contract with that term in it. Their minds have 
fully met upon that one item of the agreement, and not upon any 
other proposition or terms. AsI said before, if any of those repre- 
sentations are substantially false in any particular material to the risk, 
then, under the terms of this contract, the defendant is entitled to a 
verdict. That would be its right upon the contract itself. There is 
only one way, as before remarked, of avoiding this result ; that is by 
correctly answering in the affirmative the question, has the company 
done anything by which it has estopped itself from availing itself of 
this provision of the policy ? 

There is only one point upon which it is claimed the defendant has 
estopped itself. It is not claimed that the defendant itself, or its 
officers, have done anything to work an estoppel, because they have 
not been brought in contact either with the plaintiff or the assured. 

It is claimed, however, that the act of Mr. Wright (in respect to 
which there is a conflict in the evidence as to what took place) is the 
act of the defendant ; and that the parties are estopped by reason of 
his action in this, it is claimed ; and the testimony on one side, the 
testimony of Mrs. Lee, is that these questions propounded in the 
application, were never read over to the applicant by Mr. Wright 
and were never answered at all by Mr. Lee, the assured. 

On the part of Mr. Wright, the testimony is directly to the con- 
trary. His testimony is that he read these questions through, ques- 
tion by question, received to each Lee’s answer, wrote it down as 
given, and after writing it down read the question and answer again 
before*proceeding ; and that he thus went through with each and 
every question in the application to Mr. Lee, who gave the answers 
now appearing in that paper. 

Now, Mrs. Lee testifies that Mr. Wright did not read these over ; 
and that the application was not filled up in the house ; that when 
Mr. Lee was about to look at it, Mr. Wright put his hand over it and 
said: ‘You don’t want to see that,” or something to that effect ; 
‘*' You are to sign here ; this is only a matter of form, and your sign- 
ing it is only a matter of form to indicate that your desire to be in- 
sured,” 
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Now, gentlemen, this is claimed to be a waiver or estoppel against 
the defendant from asserting or relying upon the clause in question 
in the contract. 

I instruct you, gentlemen, that a waiver or matter of estoppel, to 
be effectual, must be made by an officer or agent of the defendant 
authorized to make it. 

If there has been no evidence of any waiver or matter of estoppel 
of this kind except by a local agent, only employed to solicit applica- 
tions, there must be additional proof of specific authority given him, 
or the company will not be bound. Unless Mr. Wright had authori- 
ty to thus represent to this party, and to prevent him from knowing 
the answers that were given, and to induce him to sign in ignorance 
of the answers, even if he did it, it is not binding upon the company, 
and it is not estopped by that act. 

Had Wright such authority ? The testimony, and the only testimony 
on the point is, that he was authorized and employed by Mr. Gar- 
niss, the defendant’s agent for California, only to solicit applications. 
He testifies that he, Wright, was instructed to procure answers to 
those questions ; that he was directed to read them over and obtain 
the answers to those questions ; that he never had any instructions to 

fill up other than with such answers as were given by the applicant. 
' Mr. Wright testifies further, that he never did fill up applications 
with any other than such answers ; and Mr. Garniss also testifies to 
the same thing—that he gave instructions simply to fill up the appli- 
cations as indicated by the printed forms, and gave no instructions 
or authority to fill in any answers except such as were given by the 
party ; and that he never knew of any applications filled up in any 
other way. There is no testimony, direct or inferential, that goes be- 
yond this, unless it is to be inferred, by rule of law, that his powers 
resulted from the very fact that he was authorized and empowered to 
solicit these applications from parties desiring to be insured. 

There is further testimony to the contrary ; because the very appli- 
cation itself, upon its face, indicates that the solicitor had no such 
authority. I instruct you, gentlemen, from that fact alone, that there 
is no presumption of law arising that he has authority to do the act 
which it is claimed he did inthis instance. To do that, unless he had 
express authority beyond the mere right to solicit, would be assum- 
ing or presuming that he had authority to perpetrate a gross and 
palpable fraud upon his employer and in the interest of the assured. 
No such presumption of law arises from the facts in this case, and 





30 ¥Report of Decisions. [Jan., 


there is no direct testimony to show that his authority extended be- 
yond the point I have mentioned. 

As I was about to say, the very ‘application with which Wright 
was furnished—the blanks to be used—indicates his duties and his 
authority, with its limitations, what he was to do and all he was to do. 
There are the questions, printed in form, to be answered by the ap- 
plicant, and to be answered by the party on whose behalf the insur- 
ance is made—not by the solicitor—and on that very blank applica- 
tion are these questions : 

“Have you read the answers given to the questions pages 1 and 2 
of this application, and do you believe them to be correct ?” 

“Are you aware that any untrue or fraudulent answers to the 
queries contained in this application, or any suppression of facts in 
regard to his (or her) health, habits or circumstances, or neglect to 
pay the premium on or before the day it becomes due, will vitiate the 
policy and forfeit all payments thereon, except as specified and agreed 
in the company’s policy?” 

* Do you understand that agents of the company are authorized to 
receive payments when due, upon the receipt of an authorized officer 
of the company, but not to make, alter, or discharge contracts, or 
waive forfeitures ?” 

Now, if Wright was authorized to make these declarations testified 
to by Mrs. Lee, and to procure, or himself insert and return, false an- 
swers, that would be an authority to change, by way of estoppel—to 
waive—the terms of the contract which the defendant itself had pre- 
scribed, and that very thing is expressly forbidden in the application 
which is presented, aud under which he is at the very moment acting. 
But, gentlemen, the rights of the party are not ended or concluded 
with the making out of the application. When the application is 
made out and forwarded to the company it is not yet a contract of 
insurance. It is only then that it has attained to the position of a 
proposal on one side, not accepted by the other. There is no con- 
tract of insurance until the policy itself is delivered and accepted. If 
such a representation were made by the solicitor at the time, after- 
ward, when this contract was delivered, the contract (under which 
the plaintiff claims, and which she has in her possession ever since) 
informs the party that the agent had no authority to make any such 
statement or procure the application in any such manner. It express- 
ly brings it to the attention of the applicant that the contract is made 
upon the consideration that the representations made in the applica- 
tion for the same are made a part of the contract ; and it further pro- 
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vides, as I have already read, that “it is also understood and agreed 
by the within assured to be the true intent and meaning hereof, that if 
the representations made in the application for this policy, and upon 
the faith of which this policy is issued, shall be found in any respect 
untrue, then and in such case this policy shall be null and void.” 

When this contract is tendered to him, there is brought to the 
applicant’s attention, directly from the defendant itself, from the 
officers of the company, in the very contract, the statement in ex- 
press terms, that if those answers are false the contract is void, and 
it calls his attention to that fact, which would negative any idea of 
authority to the solicitor to make these representations in fraud of 
the rights of the company. 

Again it says, in the margin: “The agents of the company are 
authorized to receive premiums, when due, upon receipt of an au- 
thorized officer of the company, but not to make, alter, or discharge 
contracts, or waive forfeitures.” 

Thus in every paper where the defendant itself acts, it takes par- 
ticular pains to bring this limitation of authority to the notice of 
parties dealing with it, and when this policy was delivered, if the 
party insured was unwilling to accept those terms, he should have 
rejected it ; and it was not a contract until it was delivered, and until 
he received and accepted it, and the policy itself brought again to his 
attention the fact that there was no such authority to waive, express- 
ly or by matter of estoppel, any right under the provisions of the 
policy in question. 

This duplicate receipt in evidence, if it be the receipt that was 
given by Wright on the payment of the first $20, (and whether it is 
or not is a question for you to determine,) also carries out that idea, 
that the contract is not a contract until accepted by the defendants. 
One of the provisions of itis: ‘If declined, the above amount will 
be returned on the surrender of this receipt ; if the policy be not ac- 
cepted by the party when issued, the above sum shall be forfeited to 
the company.” 

It goes upon theory that Lee might decline to take the policy, al- 
though he made the proposition, and then provides that since he has 
made the proposition and put the company to the trouble and ex- 
pense of examination, the sum shall be, if he then rejects the policy, 
forfeited to the company. But whether they acted upon that idea or 
not, that is the correct legal position of the parties. 

In all this evidence there is no evidence that this agent had specific 
authority to commit this fraud upon the company. All the affirma- 
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tive evidence in the case goes to show that he had no such authority. 
T instruct you, therefore, that there is no evidence which will justi- 
fy you, in this case, in finding that Mr. Wright had authority from 
this defendant to perform these acts which they claim to be matter of 
estoppel. If you were to find against this view from the testimony in 
this case, I should be compelled to set aside the verdict. I instruct 
you that there is no evidence to show that specific authority ; the evi- 
dence is all the other way, and there is no conflict in it whatever ; 
and the authority does not result, as a presumption of law, from the 
mere fact that Wright was furnished with those blank applications, 
and with authority to fill or have them filled up with the answers 
given by the parties desiring to be insured as the applications indi- 
cate: Then, gentlemen, this policy, as it is written, is the contract by 
which these parties must be bound and their rights determined. 

I will say further, with reference to this point, that if Mr. Wright 
performed the acts which it is claimed he did perform, and in the 
way stated by Mrs. Lee, it was a fraud upon the defendant, a fraud 
practiced in the interest, necessarily, of the applicant or the assured, 
and not in the interest of the defendant, for it is not in the interest 
of the insurance company to insure an uninsurable life ; if the com- 
pany can not protect itself by its contracts and other means adopted, 
it will be at the mercy of any of the multitude of persons it necessari- 
ly employs, who choose to practice these frauds upon it. 

Besides, this kind of fraud could not be well practiced upon the 
insurance company except by either the co-operation of the appli- 
cant—and in case of such action and co-operation, of course the 
policy would be void for fraud on his part—or else through his 
becoming by gross negligence the passive and culpable instrument of 
the party perpetrating the act. He is in fault because it is a piece of 
gross negligence on his part to sign a document of that kind without 
knowing its contents, and to accept a policy containing these specific 
provisions, referring back to the application, without considering the 
effect it would have upon his rights. And such negligence necessari- 
ly contributes to the accomplishment of the fraud. 

I instruct you, gentlemen of the jury, that this contract is the 
measure of the rights of these parties ; that this clause is binding, 
and that if there are any false statements or misrepresentations in any 
of those answers—any statement substantially false material to the 
risk assumed—then you must find for the defendant. If they were 
all true-—substantially true—then you must find for the plaintiff. * * 

On the question of what took place on the making out of this ap- 
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plication, I will say to you further, gentlemen of the jury, that the 
application itself appears to be signed by Mr. Lee and Mr. Moore, 
and, of itself, that is prima facie indication and evidence that those 
answers are their answers, and that if the other side rely upon over- 
throwing that, the burden is upon them to prove the issue affirmative- 
ly, by testimony satisfactory to your minds, and you are to be gov- 
erned by the preponderance of evidence. When I say “ preponder- 
ance of evidence,” I do not mean preponderance in amount ; I mean 
its weight taken in connection with the intrinsic probabilities, the 
natural course of things under the circumstances. There may be half 
a dozen witnesses upon one side and one upon the other, and yet 
there might be cases where the jury would be justified in disregard- 
ing, under the circumstances, the testimony of all but the one. 
Whether they should or not is a question for them to determine. 
You will be governed not by the quantity, but by the quality and 
weight of the evidence in considering the credibility to be given the 
various witnesses, and the probabilities in connection with all the 
circumstances. * * * 

General verdict for defendant. The jury disagreed on all the 
special issues, except that upon the third they found that Lee had 
an opportunity to know the contents of the application. 





SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Superior Court of Cook County. 


WORLD MUTUAL LIFE INS. CO. 
vs. 


CAROLINE SCHULTZ, Guarpuay, Erc.* 


The application, which was a warranty, contained the following interrogatories and 
answers: ‘Is the party subject to dyspepsia?” Ans. ‘* None.” ‘Has the par- 
ty employed or consulted any physician?” Ans. ‘None. 


Held, that the fact of insured, from six months to a year previously, having suffered 
from dyspepsia while afflicted with an abscess, and having then employed a phy- 
sician, was not conclusive evidence of a breach of warranty which would disturb 
the finding of a jury. 

A judgment will not be disturbed on account of erroneous instructions ; the an- 
swers, to be untrue, must have been untrue to the knowledge of insured, where 
there is so little evidence tending to show a breach of warranty as to render the 
instructions harmless. 


SHELDON, J. 

This was an action brought by Caroline Schultz, guardian of Freder- 
ick Schultz, against the World Mutual Life Insurance Company, of 
New York, to recover the amount of a policy of insurance upon the 
life of Christian Schultz, for the benefit of his son Frederick, issued on 
the 16th day of December, 1872. The plaintiff recovered in the court 
below, and the defendant appealed. The point is made by appellant 
that the policy was vitiated by reason of false representations made by 
the said Christian Schultz. 

It is virtually conceded by the appellee, that the statement and dec- 
laration made by Christian Schultz, contained in his written application 
for the insurance, being made by the express terms of the policy a part 
of it, are in the nature of warranties of the facts stated ; but it is de- 


* Opinion filed January 30, 1375, 
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nied that the evidence establishes any falsity in the statements. 
The warranties claimed by appellant as having been broken, arise 
out of the 14th, 18th and 26th interrogatories in the application, and 
the answers of the insured thereto, which are as follows : 

14. Is the party subject to dyspepsia, dysentery, or diarrhoea? Ans. 
“No.” 

18. Is the party now afflicted with any disease or disorder of any 
kind, and if so, what? Ans. “ None.” 

26. Has the party employed or consulted individually any physi- 
cian? Please answer this yes or no. When yes, give name or names 
and residence. Ans. “ None.” 

Christian Schultz died on the 25th day of January,1873. The only 
testimony of any witness having any personal knowledge on the sub- 
ject tending in disproof of the truth of any of the statements and 
declarations, was that of Doctor Degaller, the substance whereof (was 
that he) attended the insured in his last sickness, and that the cause 
of his death was severe intermittent fever ; that he had known the 
insured for two years; that his constitution was not a very healthy 
one, according tothe witnes’s opinion ; that there was nothing par- 
ticular the matter ; that he didn’t look well and blooming, but looked 
rather thin, as many men will who have to work hard, and use more 
or less poor food ; that some time from six months to a year and 
a half before his death he had a large abscess under his arm, at which 
time he was confined to his bed for about a week, and witness vis- 
ited him four or five times ; there was a good deal of discharge from 
the abscess ; that such abscesses he could not say indicated any- 
thing with regard to the general constitution ; that they may befall 
the healthiest constitution, and may arise from taking cold. The wit- 
ness says, too, that at that time the insured was suffering, like many 
people, from some degree of dyspepsia. Two other physicians giave 
it as their opinion, from the symptoms detailed by Dr. Degaller in his 
testimony, that the insured did not die of intermittent fever, but from 
pyzmia, blood poison, caused by the absorption of purulent matter 
in his blood. 

It is said by appellant that there is proof that the insured had been 
subject to dyspepsia to a greater or less degree, and that he had em- 
ployed and consulted a physician individually, and so the answers 
were untrue. But the question was not whether he had been subject 
to dyspepsia, but is he subject to dyspepsia? Most certainly the jury 
were justified in finding that there was no breach of warranty in this 
respect, arising from testimony that six months or a year and a half 
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previously, while afflicted with an abscess, the insured was suffering, 
like many people, from some degree of dyspepsia. 

But the insured had employed a physician. The form of the ques- 
tion in this respect was not, Has the party ever employed or consulted 
a physician, or did he ever do so? but, Has the party ever employed 
or consulted a physician? By the particular form of the question, the 
mind is naturally directed to a time recent, and well might be so by the 
subject matter in connection with which the question is asked, name- 
ly, the application for a life insurance and failure as a subject of in- 
surance ; and the question not unnaturally might be understood as 
an inquiry whether the party had employed or consulted a physician 
with reference to having his life insured. 

The auxiliary have, as here used, serves to denote a tense gramma- 
tically, which expresses an action past, and often that which is just 
past and completed. 

To allow the interrogatory as put to have reference to any accom- 
plished event, wholly disconnected with the application, and which 
may have taken place in any previous period of time then fully com- 
pleted, would be to say that it covered the whole period of the appli- 
cant’s life. To give any such effect to the interrogatory would be to 
make it extremely misleading to the applicant. 

We are of opinion the question was not sufficiently definite and spe- 
cific, as regards time, to warrant the finding of a breach of warranty 
upon this point, from the fact of the insured having employed a physi- 
cian six months or a year and a half before, in the way as testified. 

The testimony of two physicians, as to their opinion that the insur- 
ed died of pyeemia, was from no personal knowledge, but was based 
entirely upon what was testified to by Dr. Degaller, and although their 
testimony might tend to show that to be the cause of death, there is 
nothing in the evidence from which to infer that, contrary to the an- 
swer to the 18th interrogatory, the insured was afflicted with such dis- 
ease or disorder at the time of making the application. The evidence 
would seem to be in the contrary direction, from the statement of one 
of the physicians. “After the blood became poisoned, I would think 
it ought to show in about two or three days.” There was other tes- 
timony of other witnesses, who had been acquainted with deceased for 
two years previously, that his health was good, that he was always well 
and worked hard, and never missed a day. 

We deem it unnecessary, under the testimony in the case, to consid- 
er the alleged error in the instruction given for the appellant, which 
required that in order to avoid the policy on account of the untruth of 
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any statement or declaration, it must have been untrue to the knowl- 

edge of said Schultz. Admitting such instructions to have been ab- 

stractly wrong, there was so little of evidence tending to show any 

breach of warranty, that the instructions may well be regarded as 

harmless in view of the evidence. The judgment will be affirmed. 
Judgment affirmed. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF WISCONSIN. 


Motion for Injunction. 


HARTFORD FIRE INSURANCE CO. 
vs, 


PETER DOYLE.* 


Penalties for the violation of a law which is void because unconstitutional, are 
themselves void, and cannot be enforced. 


The Wisconsin acts of 1870 and 1872 respecting the transfer of suits from the State 
to Federal courts, must be construed together, the last prescribing penalties for 
violation of the first. 


The United States Supreme Court, having decided that the act of 1870 prohibting 
the removal of causes to Federal courts was unconstitutional, the penalties pre- 
scribed by the act of 1872 are void and cannot be enforced. 


Stoan, Stevens & Morris, for Complainant. 
A. Scorr Stoan, Art’y Gen’t, for Defendant. 


Hopkins, J. 
This is a bill filed by the Hartford Fire Insurance Co., of the State 
of Connecticut, against Peter Doyle, as Secretary of State, for an in- 
junction restraining him from proceeding to revoke and recall the 
license or certificate of authority granted by the State to such com- 
pany to transact business in this State. The bill shows that the State 


* Decision rendered September 28, 1875. 
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granted a license in January last, to continue in force one year there- 
from, in consideration of the covenants and conditions contained in 
said license, among which was one to not remove or cause to be re- 
moved any suit commenced against the company in this State into the 
Federal courts for trial, if the act requiring it was valid ; which pro- 
vision was inserted in compliance with the terms of sec. 22, chap. 56, 
Laws of 1870. The legislature subsequently, in order to more effect- 
ually secure an observance of such provision and agreement, by an act 
approved April 5, 1872, declared if any company should make an ap- 
plication to remove a case commenced against it into the U. S. Circuit 
Court for trial contrary to the provisions of the laws of the State or of 
the agreement made under the provision of the section of the act of 
1870 above mentioned, that it should be the imperative duty of the 
Secretary of State to revoke and recall the license of such company to 
transact business in this State. 

The act further declares that after such revocation, no new license 
shall be granted for the period of three years to such company, and 
that from that time it should be excluded and prohibited from transact- 
ing any business in the State until again duly licensed. 

The bill shows that an agent of the company having charge of its 
business in the State, did take steps to remove a case commenced 
against it in the Circuit Court of Winnebago Co. to the U. S. Circuit 
Court for the Eastern District for trial. 

That such action was taken without consultation with the home of- 
fice, and that upon notice of it the case was by stipulation offered to 
be remanded to the State court for trial; but that, notwithstanding 
such stipulation to transfer by the complainant, the bill alleges that an 
application had been made to the Sezretary of State to vacate and re- 
call their license to transact business here, und that the secretary now 
has the application pending before him, and gives out that he deems 
the duty imposed by the act upon him imperative, and that the com- 
plainant believes unless restrained by some court of competent author- 
ity from so doing, he will cancel its license. 

That the company has a large amount of property insured in this 
State, and is now doing an extensive and profitable business under its 
license, and that a cancellation of their authority by the secretary, 
would work great and irreparable injury to them and their interests. 

This is the substance of the bill, upon which an order was granted 
in June last that the defendant, the Secretary of State, show cause 
why an injunction should not be granted restraining him from vacat- 
ing or revoking the complainant’s license to transact business in this 
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State, and restraining, temporarily, him until the hearing and decision 
of the motion upon the order from so doing. No answer has been 
. filed to the bill, nor any affidavit or denial of the facts set up in it. 

The Attorney General of the State has entered his appearance for 
the defendant and appeared for him on the argument and hearing of 
this motion for an injunction. 

On the argument no question was made as to the power of this court 
to grant the relief asked if the facts stated in the bill were deemed suf- 
ficient by the court to authorize it to interfere ; the constitutionality 
of the State statutes above referred to being the only matter discussed 
on the hearing before me. 

It would be unreasonable to suppose the legislature would pass an 
act requiring the Secretary of State to cancel the license for want of 
compliance with a requirement that they had not the power to impose 
or exact. 

Chief Justice Marshall, in Wayman vs. Southard, 10 Wheat., 1, says : 
“ It is a general rule, that what cannot be done directly from defect 
of power, cannot be done indirectly.” And Chief Justice Dixon, Morse 
vs. Ins. Co., supra, says: “ It may be conceded that any State legisla- 
tion, intended or calculated of itself, or by its own mere force, to defeat 
or prevent the exercise of the right of removal when it exists, is uncon- 
stitutional and void.” 

The Supreme Court of the United States has decided that the right 
of removal does exist here, so that it follows according to Judge Dix- 
on’s opinion, that this legislation, so far as it was “intended or calcu- 
lated,” “to defeat or prevent” the exercise of the right of removal is 
void. 

The provisions of both acts are to be construed together ; the last 
founded upon the first, the last declaring the consequences or penalty 
of a violation of the first, and making the Secretary of State the in- 
strument to enforce the penalty for a violation of the first. The title 
of the last act shows this. It is entitled “An act to provide for the en- 
forcement of the laws in certain cases,” and those laws, so far as ap- 
plicable to this case, have been held null and void; and all laws 
providing for their enforcement must fall together, and no court, nor 
officer, can impose any penalty or forfeiture for the non-observance. 

If I am right in this view, this case does not fall within the general 
doctrine contended for by the Attorney General. It is plain to my 
mind that the legislature did not intend to forfeit the license of for- 
eign companies, except for a violation of what they deemed a valid re- 
quirement or condition of law. There is no reason for supposing that 
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they intended or wished to annul a license, or exclude a company from 
doing business here, except for a breach of legal duty ; and when it is 
settled that the complainants have not violated any legal duty, the 
power to vacate the license, which was vested in the Secretary of State, 
became inoperative. 

I have not deemed it necessary to consider the general question of 
the constitutional right of the complainant toaremoval. That is set- 
tled, and does not admit of or require any argument in its support, 
These provisions of the statute being restrictive of the rights of the 
complainant, as established by the constitution and laws of the United 
States, are void, and the defendant has no right or authority under 
them to revoke or vacate complainant’s license to transact business, 
for the cause alleged. I therefore order and direct that an injunction 
issue against the defendant, restraining him from so doing as prayed 
in the bill. 

There is a conflict upon the question of the constitutionality of this 
act between the State and Federal courts. 

The Supreme Court of this State, in Morse vs. Ins. Co., 30 Wis., 496, 
decided that the provisions of the act of 1870, requiring the agree- 
ment to not remove to the Federal court for trial, constitutional, but 
the Supreme Court of the United States, in Insurance case vs. Morse, 
20 Wall., 445, on error, reversed that decision, and held the act of the 
legislature requiring such restriction unconstitutional and void, and 
that the company could remove, notwithstanding their agreement not 
to do so, entered into under that section ; so if the question presented 
here is substantially the same as that presented in that case, that de_ 
cision is decisive of this motion. 

The Attorney General, on the hearing, claimed that the question 
was different, that the State had a right to impose such terms as it 
might deem just, on admitting foreign corporations to transact busi- 
ness here, and no court could inquire and determine the reason- , 
ableness of such terms. That they could provide that a forfeiture of 
the right to continue to do business here, should follow a non-observ- 
ance of any rules or restrictions they might exact or impose. In other 
words, that the State had the right to say when and for what cause 
or causes the license might be revoked, and that no court had the right 
to say the cause or causes were insufficient. If this was the theory of 
the State, as manifested by this legislation, it might present a some- 
what difficult question. 

But I am not prepared to concede that such arbitrary and unlimited 
power resides in the States, In the La Fayette Insurance Co. vs. 
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French, 18 How., U. S. C. R., it is held that the consent may be upon 
such condition as the State may see fit to impose, provided they are 
not repugnant to the constitution and laws of the United States, or in- 
consistent with the rules of public law which secure the jurisdiction 
and authority of each State from encroachment by all others, or that 
principle of natural justice which forbids condemnation without oppor- 
tunity for defense. And in Ducat vs. City of Chicago, 10 Wallace, 
410, it is held the nature or degree of discrimination belongs to the 
State to determine, “ subject only to such limitations upon her sove- 
reignty as may be found in the fundamental law of the Union.” 

“ Parties cannot, by any agreements, confer jurisdiction where it is 
not given by an act of Congress ; when so given, they cannot oust the 
courts of the United States of the jurisdiction as conferred upon 
them.” Hobbs vs. Manhattan Ins. Co., 56 Maine R., 412. If parties 
cannot do so, upon what principle can it be maintained that State leg- 
islation can? And may not conditions of the kind imposed by these 
acts be properly considered as repugnant to the constitution and laws 
of the United States? IRPfso, any attempt to enforce them should be 
restrained. 

To the same effect are the cases of Cobb vs. New England Insurance 
Co., 6 Gray, 192; ib., 596; ib., 174; Davis vs. Packard, 6 Peters, 41 ; 
S. C. 7 Peters, 284. Butin deciding this motion, in view of the deci- 
sion of Morse vs. Insurance Co., it may not be necessary to go to this 
extent. The power of the State to pass a law probibiting a foreign 
corporation from removing a case for trial into a Federal Court, does 
not exist, as settled by the Supreme Court of the U. S., so that all ob- 
ligations and restrictions of that character imposed upon foreign cor- 
porations by the act of 1870 are not binding, but are absolutely void. 
Now does the law of 1872, based upon that act, and directing certain 
proceedings for a violation of the provisions of the former, (become) 
unlawful also? Or may the State rightfully pass acts imposing pen- 
alties for a violation of that act, which are obligatory upon the State 
officers after the law requiring the duty to be performed is held void ? 

If this is a part of one system, and if intended by the legislature to 
set in operation and enforce a certain policy, and the power to estab- 
lish such a condition is held not to exist, it seems to me that all the 
penalties, remedies, and proceedings predicated upon its non-observ- 
ance would fall with the power itself. 
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SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Cook County. 


MORRIS B. DERRICK 
vs. 


LAMAR INSURANCE COMPANY.* 


A creditor coming in before a master appointed under a decree by the court to take 
proof of claims of a bankrupt company, and having a claim disallowed on ex- 
ceptions to the report in the court below, may appeal from the order disallow- 
ing the exceptions though he was not actually a party to the bill. 


The claim of plaintiff was disallowed because he had assigned his claim to an 
officer of the company which had reinsured the bankrupt company. It ap- 
pearing from the evidence that the assignment was induced by misrepresenta- 
tions of officers of both companies, and that the assignee was acting merely in 
the interest of hiscompany: Held, that plaintiff should have made the assignee 
a party by petition, but not having done so he should have been brought into 
court if deemed a necessary party instead of dismissing the complaint. 


Held, that the action of the company in inducing the insured to compromise his 
claim was a waiver of the limitation clause. 


Decree reversed. 


SHELDON, J. 


Edwin Burnham and Edward R. Burnham having before recovered 
a judgment against the Lamar Insurance Company, on the 23d day 
of October, 1872, filed their creditor’s bill against the company, and 
others in the Superior Court of Cook County, to obtain satisfaction 
of the judgment. Such proceedings were had upon the bill that on 
the 23d of November, 1872, a receiver of the insurance company was 
appointed by the court below, vested with all the rights and property 
of the company with power to prosecute and defend all suits, collect 
all moneys due the corporation, and enforce the liabilities of the stock- 


* Opinion filed January 30, 1875. 
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holders. On the 18th day of January, 1873, the court decreed that the 
receiver, out of the proceeds of collection made by him, pay the costs 
and expenses, and then pay to the complainants, and to all other credi- 
tors of the Lamar Insurance Company who should come in and file 
their claims under that decree, pro rata, or share and share alike, until 
all of the demands against said company should be paid in full. Upon 
the report of the receiver showing that there were divers claims against 
the company, and that he had no means of determining their amounts 
and validity, it was ordered by the court May 1, 1873, that it be re- 
ferred to the master to take proofs of all claims against the Lamar 
Insurance Company, which may have been or may hereafter be pre- 
sented to the receiver, and ascertain the amount thereof, and wheth- 
er the same are just and valid claims. Afterward, on October 31, 
1873, the court ordered that all persons having claims against the 
Lamar Insurance Company, or its property, present and prove the 
same before the master within ninety days from the entry of the 
order, or be forever barred from sharing in the estate or assets of said 
company, and that the receiver publish notice of the limitation. The 
notice was duly published, and on December 3, 1873, the appellant, 
Morris B. Derrick, in pursuance of the order of the court, and within 
the time therein limited, presented to and made proof of, before the 
master, a claim against the company for a loss by the fire of 1871, at 
Chicago, of $4,865, upon property of which he held a policy of insur- 
ance in the Lamar Insurance Company for $3,500. On the 11th day 
of June, 1874, the master made a report to the court of the proofs, 
and his finding thereon, and that from the proofs he found against 
the claim of appellant, for the reason that previous to his filing his 
claim before the master, he had assigned his rights under the policy 
of insurance and proof of loss to John H. Wise. Exceptions were taken 
to the master’s report, on hearing of which, June 11, 1874, the court 
overruled the same, and adjudged that appellant’s claim be rejected 
and disallowed, wherefrom this appeal was taken. 

It is objected that the appellant cannot maintain the appeal, because 
he is not a party to the suit or to the record. The bill was not filed 
for the benefit of others as well as the complainants, and it is true 
that appellant was not a party to the suit, nor had he filed a petition 
to be made a party and to share in the benefits of the decree ; yet 
appellant was a party in interest, had rights to be adjudicated in the 
court below, and he was properly then before the master, in pursu- 
ance of an order of the court. It is laid down in Barbour’s Chancery 
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Practice, v. 1 p. 382, that it is not necessary that the person who ap- 
pears should be actually a party to the record, provided he has an 
interest in the question which may be affected by the decree or order 
appealed from, and that even creditors coming in before the master 
under a decree have been held entitled to appeal, although not 
parties to the bill, because the decree affected their interests, and that 
a creditor coming in before a master, and having aclaim disallowed 
on exceptions to the report, may appeal from the order disallowing 
the exceptions. In Strike vs. McDonald, 2 Harr. and Gill., 191, there 
were two modes recognized as being according to established practice 
there, whereby other creditors could be permitted to come in and 
participate in cases of this sort, namely, either by petition or by fil- 
ing the vouchers of their claims. We accede to this as a proper rule 
of practice. We are of opinion the appeal in this case lies. 

It appeared from the proofs that the risks of the Lamar Insurance 
Company had been reinsured by the People’s Insurance Company, 
of San Francisco, which latter company was made a party to the bill. 
The assignment of the policy from appellant to John H. Wise, which 
was stated by the master as the reason for rejecting appellant’s claim, 
was under the following circumstances : Wise was the vice-president 
of the People’s Company, and acting in its behalf in settling losses 
under policies which had not been given by the Lamar company and 
reinsured by the People’s company. The sum received by appellant 
for the assignment was $712.50, and he was induced to make such 
compromise in consequence of the misrepresentations, as he testified, 
of the principal officer of the Lamar company, of its resources and 
ability to pay its losses. The compromise and settlement were effect- 
ed by the concurrent action of the principal officers of both com- 
panies. 

The testimony on that subject is that of appellant alone, and that 
quite clearly makes out such a case of misrepresentation as should 
vacate the compromise and annul the assignment—Wise appearing 
not to be a bona fide assignee, but to have been acting on behalf 
of the People’s company, so that the assignment should be regarded 
as no more than an attempted form of extinguishment of the policy. 
Here, as Wise had an apparent interest as assignee, the more proper 
course would have been for appellant to have provided by petition 
making Wise a party, so that he might have had opportunity to assert 
whatever rights he might claim, and that they might be bound by the 
decree. 
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But as, according to the proofs made, appellant had a just claim 
for relief, and the apparent interest of Wise was but nominal and for- 
mal, if the latter was deemed a necessary party he should have been 
brought into court instead of dismissing appellant’s claim. It is ob- 
jected that appellant’s claim is barred by the limitation clause in the 
policy limiting the right of action to one year. 

In Peoria Marine and Fire Insurance Company vs. Whitehill, 25 
Ill., 475, and F. and M. Ins. Co. vs. Chesnut et al., 50 ib., 112, it 
was held that such a provision in a policy would be waived if the 
company by fraud, or by holding out reasonable hopes of an adjust- 
ment, deterred the assured from bringing suit within the time limited. 
This supposed fair compromise of the claim with the company with- 
in the year, and the non-discovery of its alleged unfairness until 
eighteen months afterward, sufficiently accounts for not bringing suit 
within the year, and the company by its own conduct waived the 
provision within the principle of the above decisions. 

We are of opinion there was error in the order and decree of the 
court below, in overruling the exceptions to the master’s report and 
disallowing the claim of the appellant, and such order and decree are 
reversed and the cause remanded for further proceedings, with leave 
to appellant to file his petition to come in and prove his claim mak- 
ing John H. Wise, a party. 


Decree reversed. 





SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Cook County. 


HARTFORD FIRE INS. CO. 


vs. 
FRANK FARRISH.* 


Objection against evidence as improperly admitted under the averments of the 
declaration when not made in the court below will not be considered in the 
appellate court. 


A written policy is not necessary to render the company liable. A contract en- 
tered into for a good consideration will be enforced whether in writing or parol. 


No formal policy was issued ; the goods were in division A of the warehouse ; 
division B was unburned. The entry in the agent's book was ‘ Burlington 
warehouse B.” 


Held, that it was a question of fact for the jury, under evidence offered, whether B 
stood for a warehouse division or goods in bond. 


A company will not be permitted after a loss to shield itself behind an unauthor- 
ized act of its agent unless the insured knew the extent of his authority. 


Where such knowledge does not appear, a refusal to admit evidence showing that 
the agent was prohibited from insuring beyond a certain sum in one warehouse 
was not error. 


Judgment affirmed. 


Crate, J. 


This was an action of assumpsit brought by appellee in the Superior 
Court of Cook County against the Hartford Fire Insurance Company. 
A trial was had before a jury, which resulted in a verdict in favor of 
appellee for $6312.25. The court overruled a motion made by appellant 
for a new trial, and rendered judgment upon the verdict. The appel- 
lant brings the record here by appeal, and relies upon three grounds 
to secure a reversal of the judgment, First, that no contract of insur- 
ance was effected. Second, the verdict is contrary to the evidence. 


* Opinion filed January 30, 1875. 
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Third, the court erred in the exclusion of evidence and in refusing 
certain instructions. 

It appears from the evidence that appellee was a commission mer- 
chant at Chicago, and was accustomed to receive consignments of 
certain goods from Charles Fennan & Co. of Glasgow, Scotland, in 
bond for sale for the manufacturers. 

On the 8th day of August, 1871, there arrived at Chicago sixty-five 
casks of soda ash, and one hundred and fifty-seven casks of bleaching 
powder, consigned to appellee in bond. The goods were taken posses- 
sion of by the custom-house authorities, and placed in the Burlington 
warehouse, to be held until such time as the goods should be sold 
and the government duties paid. Appellee was notified by the custom- 
house officer, that the goods had arrived and were held in bond in 
the Burlington warehouse. He at once called upon S. M. Moore & Co., 
agents of appellant, to obtain insurance upon the goods. 

A contract was made for insurance on the goods for two months 
from the 8th day of August, 1871, $3,009 on the bleaching powder 
and $2,500 on the soda ash, and the premium for the insurance paid. 
It was not the custom of appellant to issue a formal written policy on 
this character of insurance. It furnished what was called an “open 
policy book,” in which, under printed headings, was entered in writing 
the No. of policy, name of insured, date of insurance, time it expired, 
amount of insurance, amount of premium, and a description of the 
goods insured. 

When the contract was made by appellee, the usual entries were 
made in a book held by appellee and also in a book kept by appel- 
lant’s agents. 

It is not claimed by appellant that its agent did not have authority 
to make the contract in the manner it was made, but it is said the 
evidence is inadequate to maintain the declaration. 

Whether the evidence was properly admitted under the averments 
of the declaration is a question we are not called upon to decide. No 
objection was interposed in the court below to the admission of the 
evidence, and the objection comes too late when made for the first 
time in this court. 

Had the objection been made in the Superior Court, appellee conld 
have amended his declaration, and thus obviated the difficulty; appel- 
lant’s silence in that court must be regarded as a waiver of the objection. 
We see no reason why the contract of insurance was not a valid 
one. The agents of appellant agreed to insure the property against 
loss from fire for a certain time, for a specified sum of money. The 
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proposition was accepted by appellee and the premium or considera- 
tion for the insurance was paid. 

The parties were competent to’contract ; there was a good considera- 
tion, and a contract fairly entered into based upon that consideration, 
We are aware of no other requisites required to be ingrafted in a con- 
tract of this character to make it binding. 

We do not regard it indispensable, or even necessary, that a written 
policy should be issued in order to render the company liable. Tay- 
loe vs. Merchants Fire Insurance Company, 9 Howard, 390. If an 
insurance company enters into a contract to insure property fora good 
consideration, which it receives, we are aware of no reason why the 
contract should not be enforced, whether it be in writing or by 
parol. 

Under the second head it is insisted, conceding an insurance was 
effected, no recovery can be had by appellee, for the reason, as is said, 
the goods were insured in one building, warehouse B, and were 
destroyed while in another building, warehouse A. 

If appellant was correct in its position on the question of fact, we 
are free to concede no recovery could be had ; but the location of these 
goods when insured was one of the questions of fact submitted to the 
jury upon which the testimony of appellant and appellee did not 
agree. 

It appears that the Burlington warehouse contains two apartments 
separated by a brick wall. One is known as A, and the other as B. 
This, however, was unknown to appellee at the time he procured the 
insurance. 

The goods were in that division of the warehouse known as A, 
which was destroyed by fire September 30, 1871. The other division 
of the warehouse was not burned. 

The book of appellant, in which was entered memoranda of con- 
tract of insurance, described the property and its location, as follows : 
sixty-four casks soda ash, Burlington warehouse B ; one hundred and 
fifty-seven casks bleaching powder, Burlington warehouse B. 

It was claimed on the trial by appellant that the letter B indicated 
the particular apartment of the warehouse in which the goods were loca- 
ted when insured; when on the other hand it was insisted by appellee 
that the letter indicated that the goods were in bond. Each party 
introduced evidence to support their respective theories. Appellee 
proved that he was told at the time the contract was made by the 
agents of appellant that letter indicated that the goods were held in 
bond, and we are not prepared to say that the weight of evidence 





1876. ] Hartford Fire Ins. Oo.'vs. Farrish. 49 


upon that question was against him ; at any rate the evidence upon 
that point was conflicting ; it was a question of fact for the jury to 
determine, and under such circumstances we cannot interfere with 
the finding. 

It is however urged that the court erred in refusing to permit 
appellant to prove that its agent only had authority to take risks to a 
certain amount in each apartment of the warehouse, and when ap- 
pellee applied for insurance it had risks on goods in the warehouse 
A to the full amount authorized. 

Had this evidence been admitted it could not have affected the con- 
tract made with appellee unless he had notice of the instructions 
giveu by appellant to its agents, and it is not pretended that such is 
the case. 

After a loss a company should not be permitted to shield itself be- 
hind an unauthorized act of its agent unless the insured was informed 
of or knew the extent of the authority conferred upon the agent. 
JMtna Ins. Co. vs. Meguire, 51 Ill., 342. 

The testimony offered in regard to the custom of other insurance 
companies in writting policies on goods in the warehouse could have 
no legitimate bearing in the cause, and the court did right rejecting it. 

The last point relied upon by appellant is, the court erred in refus- 
ing its instruction number five. The court, at the request of each party, 
instructed the jury in regard to the real question involved in the case. 

The instruction refused was on a point of no moment, and had it 
been given it could not have affected the result of the verdict. 

From an examination of the whole record we are satisfied justice 
has been done, and we perceive no substantial error. The judgment 
will be affirmed. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 
NORTHERN GRAND DIVISION. 


SepremBer Term, 1874. 


Appeal from Cook County. 


TEUTONIA LIFE INS. CO. 
US, 


ANNA BECK.* 


Answers in the application are frequently given hastily and without reflection, or 
time to ascertain the exact facts, and where such answers if untrue are liable to 
forfeit the policy, the insured should be distinctly informed of the fact at the 
time of filling the application. 

The responsibility of judging of the weight of evidence belongs to the court below, 
where the witnesses are seen and their testimony heard. An appellate court wil 
not reverse a judgment below because the finding is against the evidence, unless 
it is clearly and almost without doubt unsupported. 


To admit evidence of an offer of compromise by the company was error, but 
where the finding of the jury does not appear to have been affected by such 
evidence the judgment will not be disturbed. 


Judgment affirmed. 


Water, C. J. 


This suit was brought in the court below on a life insurance policy. 
It bears date in October, 1869, and the application was made by 
Jacob Beck, and was in case of death payable to his wife, Anna Beck. 
It contains, as stated by appellant’s witnesses, this clause: “If any 
of the statements made in the application for this policy, upon the 
faith of which this policy is issued, and which are to be deemed as 
a part thereof, shall be found to be untrue, then this policy shall 
be considered null and void.” And there was testimony tending 


to prove that the application contained a statement, among others, 
eee 
* Opinion filed January 30, 1875. 
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in answer to question, that his health had formerly always been good, 
and that the applicant had never had any serious sickness. The ap- 
plication seems to have been filled up ready to be signed by a solicitor 
of the company, and signed by the applicant. There is no evidence 
that he ever read it, or understood its nature, or what would be the 
effect of any inaccuracy of statement in answer to the various ques- 
tions ; nor that he was then or afterward informed that he was re- 
quired to warrant the truth of his statements in answer to these vari- 
ous questions, and if either of them proved to be untrue that he would 
forfeit his policy. 

It is true that such a statement is usually contained in small print 
in the conditions annexed to the policy. But these are usually diffi- 
cult to read, and as is believed they are seldom if ever known to be 
‘ contained in the policy by the holder. In this manner the honest 
and unsuspecting are easily overreached and may frequently be im- 
posed upon by the unscrupulous. When an application is filled out 
by an agent of the company, and the assured requested to sign it, 
most persons regard it as a mere form, and unless admonished of the 
importance of accurate answers to the questions, answers are hastily 
given, without reflection or time to ascertain facts with precise exact- 
ness, which is frequently insisted upon after a loss occurs. In this way 
the people are liable to be greatly abused, and it is a matter of sur- 
prise that such bodies are still so extensively patronized. 

In this case the defense interposed was that the assured had made 
a false answer, in stating that he had not previously been seriously 
sick, when it is claimed that he had been sick with delirium tremens. 
On this question there was a conflict of evidence, the physician, 
who was an officer of the company at the time of the trial, testifying 
that deceased had delirium tremens in June, previous to receiving 
the policy, and that he then attended him and treated him for 
the disease. On the other hand appellee states that -her husband 
was not in the habit of drinking, and in her statement she is strong- 
ly corroborated by five other witnesses, one of whom was her hus- 
band’s partner for a number years, and had been associated in the 
daily transaction of their business during all that time. In such a 
conflict it was for the jury to decide, and we think the evidence clear- 
ly preponderates in favor of the verdict. 

If the rebutting witnesses, who so far as we can see stand unimpeach- 
ed, are to be credited, we cannot but be satisfied with the finding. 

Again, the circuit judge who tried the case, and saw the witnesses 
on the stand, and had superior opportunities of estimating the value 





52 Report of Decisions. [Jan., 


of the evidence, had, by overruling a motion for a new trial, signified 
his satisfaction with the result. Had there been grounds for the motion 
he would have unhesitatingly granted it, as on such a motion the 
principal responsibility of the correctness of the verdict rests on the 
court below. If wrong, he would not hesitate to set it aside. With 
us, who neither know nor see the witnesses who testify, we cannot esti- 
mate the worth of the evidence as can the circuit judge; he is 
charged with the duty of awarding a new trial when the finding is 
against the weight of evidence, whilst we never do so unless it seems 
to us that it is clearly and almost without doubt unsupported. 

It is again urged that the court below erred in admitting evidence 
that appellants, to avoid a lawsuit, had offered appellee five hundred 
dollars for a settlement. This evidence was not strictly admissible 
and should have been rejected. But inasmuch as we are satisfied with 
the finding independent of that item of evidence, we cannot reverse 
for that reason. It could not have misled the jury, as they found the 
full amount of the policy with interest. That evidence did not tend in 
the slightest degree to prove that there was due to appellee $1,123.48. 
It could only have operated, if at all, as an admission that $500 was 
due. Again, at the request of appellants, the jury were instructed 
that such an offer, if made by way of compromise, was not evidence 
and should not be considered by them in finding their verdict. This, 
then, we can see corrected any wrong it was liable to inflict on ap- 
pellants. The judgment of the court below must be affirmed. 

Judgment affirmed. 
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COURT OF APPEALS OF NEW YORK. 


MARIA 8S. SWIFT 
US. 


MASSACHUSETTS MUTUAL LIFE INS. CO., 
Appellant. 


The insured answered in the application that neither his parents, brothers, or sis- 
ters had been afflicted with pulmonary or scrofulous disease. In another an- 
swer he states that his mother died of scrofula. He also answered that one of 
his brothers died of unknown disease, and one of his sisters died of a disease 
of the blood. It was not shown that the father, or two of the brothers, or one 
sister, had been afflicted with scrofula. 


Held, that there was no misstatement as to the mother. 


Held, that where from the testimony there is room for a reasonable doubt whether 
insured knew that his brother and sister died of scrofula, the court will not 
pronounce the answers a misstatement as a matter of law. 


Insured stated that he had no scrofula as he was aware of. Held, that it was a ques- 
tion for the jury whether he was aware of it. 

The insured did not communicate the facts that he was lame and had an affection 
of the groin. 

Held, where there was no general or specific questions calling for these facts, and 
the question whether his usual good health was impaired by the affection in the 
groin, was fairly submitted to the jury, the court will not overrule the finding and 
pronounce the failure to mention these affections a concealment of circumstan- 
ces hazardous to the policy. 


When an act is done for which it is important to ascribe a cause, what was said by 
the actor at the time, from which the cause or motive may be collected, is evi- 
dence as well sometimes when the actor is not party to the suit as sometimes 
when he is. 

Words going with an act whose nature is the subject of inquiry are taken as origin 
al evidence. 


The statements of one insured for the benefit of another,.as to his state of health 
made prior to, and not remote from his examination, and in connection with 
facts or acts exhibiting his state of health, may be admitted as evidence where 
the issue was as to his knowledge of his health at that time. 

Any prior fact or act of the insured not too remote, and any statement which is 
part of the res geste of such fact tending to characterize or explain it, is proof 
against the beneficiary of knowledge concealed by the insured. 

But subsequent statements of the insured not connected with a contemporary act 
or fact are but hearsay. 


The rejection of such prior statement of thelinsured, tending to show knowledge 
of his physical state, is error, calling for a reversal of judgment. 


Judgment reversed. 
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Gero. Buss, for Appellant. 
Gro. Bowsn, for Respondent. 


Fouaer, J. 

No exception was taken to the charge delivered to the jury ; so that 
the manner of submitting to them the questions of fact, seems to have 
been satisfactory to the defendant. But it is now urged that the evi- 
dence made it so plain that there had been. misstatements and con- 
cealments in the application and negotiation for the policy, that it was 
the duty of the court to have nonsuited the plaintiff. 1. It is claimed 
that the uncontradicted evidence showed that a brother and a sis- 
ter of Wm. P. Swift, the subject of the insurance, had been afflicted 
with pulmonary or scrofulous affections. If it be conceded that such 
is the result of the evidence, it is first to be ascertained whether there 
was in the application what the law will pronounce to have been a 
misstatement in that respect. Swift did answer that neither his 
parents, brothers or sisters had been afflicted with pulmonary or 
scrofulous disease. In the same connection, however, he stated, in 
answer to a question, that his mother did die of scrofula. Both of 
these answers were in the same instrument, both submitted to the de- 
fendant at the same time, both were or should have been read togeth- 
er and both together went to make up the statement. Clearly it can 
not be said that Swift declared to the defendant that neither of his 
parents had been afflicted with a scrofulous disease, when he stated 
that one had been therewith afflicted unto death. Taking the two an- 
swers together, they disclose that the mother of Swift had been a vic- 
tim of scrofula. Though there was the negative answer to the collec- 
tive question as to parents, brothers or sisters, the other answer would 
give reason to apprehend that if the taint of scrofula is hereditary, 
the subject of the insurance and his brothers and sisters were affected 
with it. The father of Swift was alive at the time of the trial, and a 
witness in the action. There is no intimation that there was a mis- 
statement as to him. As it was declared that the mother did die o¢ 
scrofula, there was no misstatement as to her. McCullough vs. Nor- 
wood, 58 N. Y., 562. In so far as scrofula is a hereditary disease, the 
answers together did reveal to the defendant the liability to it of Swift 
and his kin of his maternal blood. To this extent there was no mis- 
statement. The question and answer as to the brothers and sisters 
may not be so disposed of. Swift did answer that they had not been 
afflicted with scrofulous disease. He did also answer in the written 
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application that onejof the brothers died of unknown disease ; and 
that one of the sisters died of a disease of the blood. The answer as 
to the brother is to be interpreted by the oral testimony, where it is 
shown that by unknown disease was meant a disease unknown to 
him. When that brother died, Swift was aged but five years, and 
whatever may be the deduction to be drawn by medical science and 
skill, from the circumstances of the illness and death of that brother 
as shown in the testimony, it is not to be asserted as a proposition too 
plain for doubt, that at that age Swift had knowledge that his brother 
died of a scrofulous disease. True, his answer in the application was 
not given at that age, but when he was an adult, and after, as might 
be presumed, he had heard somewhat of the circumstances in which 
his brother sickened and died. Even then, that is a presumption of 
fact to be drawn from all the testimony relating to that matter, and 
to be considered in connection with the evidence from the father of 
Swift, as to the sickness and death of the brother, and to be brought 
to bear together with that testimony upon the solution of the inquiry, 
whether the brother was afflicted with a scrofulous disease in his life- 
time, and whether he died of a disease the name and character of 
which was unknown to Swift. It is not so clear to the common or 
non-medical mind, from the recital of the father, that scrofula was the 
cause of the death of the brother, as that it can be said to have been 
so conclusively shown as to warrant a judge in taking the question 
from the jury, or that the disease had been so authoritatively named 
and so commonly spoken of by that name, as that Swift must beyond 
doubt have heard and known in older years of what his brother died. 
The doctors called it inflammatory rheumatism in its inception. A 
swelling he had was called a white swelling. He finally died in what 
the doctors called spasms and fits. ‘Then as to the sister: was it a 
misstatement to say that she died of a disease of the blood? Scrofula 
is a disease of the blood, even if it be granted that she died of scrofula. 
And when it was stated that the mother died of scrofula, and that the 
sister died of a disease of the blood, and these answers are taken in 
connection with that in which it is stated that [neither] the parents, 
nor brothers nor sisters had been afflicted with scrofulous disease, 
was the latter so clearly a misstatement as that the law must so pro- 
nounce it, or commit error? Take note that the latter answer is not 
shown to be technically untrue. It is strictly interpreted correct. 
The parents had never both of them been afflicted with that disease. 
The brothers had not, the three of them, so far as the proofs show, 
been afflicted therewith. The sisters had not, both of them, so far as 
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the proofs show, been afflicted therewith. Moreover the proofs show 
that the mortal ailment of the deceased sister was not always called 
scrofula, but at times, and as often, king’s evil, and some disease of 
the blood. So the doctors called it sometimes scrofula, sometimes a 
disease of the blood, sometimes king’s evil ; and the medical treat- 
ment given to her was for a disease of the blood. The question just 
now is, was there so palpably a misrepresentation as that the court 
was called upon to nonsuit the plaintiff therefor? A misrepresenta- 
tion is a false representation of a material fact, tending directly to in- 
duce a making of the contract, or a making of it on terms less favor- 
able. I do not think that the testimony showed this so conclusively 
as that the court was in error in denying the motion for a non suit on 
this branch of it. 

2. It was claimed that there was a misstatement in the oral decla 
ration of Swift to the examining physician, that he had never had the 
disease of scrofula, or any symptoms of it, as he was aware of. I 
think that it is quite clear that it was a question for the jury, on the 
testimony, whether Swift was aware that he ever had that disease, or 
the symptoms of it. And this is the gist of his statement: that he 
was not aware. 

3. It is claimed that Swift concealed or withheld information of 
circumstances which made the insurance more than usually hazardous, 
and which ought to have been communicated to the company ; and 
his lameness, the affection in his groin, and his ill-health are specified. 

It is to be observed that he answered all the questions which were 
put to him ; and, as the jury has found, truthfully. If there was con- 
cealment, was it of matters to which the defendant did not think it im- 
portant to point a specific or general inquiry? ‘The mere omission to 
state matter not called for by specific or general inquiry is not con- 
cealment and will not affect the validity of the policy. Rawles vs. 
American Mut. Life Ins. Co., 27 N. Y., 282; see also Mallory vs. Tra- 
veler’s Ins. Co., 47 N. Y., 52. There was no specific question which 
touched either of the matters above specified ; nor any general ques- 
tion, unless it was that which asked if Swift had had any severe sick- 
ness or disease ; and plainly neither of the ailments just above men- 
tioned would in common or scientific acceptation so necessarily be 
classed as severe, as that a court might so pronounce them as matter of 
law. The denial of the motion for a nonsuit was not erroneous. 

It was fairly submitted to the jury to say whether Swift was in the 
enjoyment of usual good health, and to say whether the affection in 
the groin was such as to impair his usual good health ; and this car- 
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ried with it the consideration of the lameness, as the latter was an ac- 
companiment of the former. The jury found in favor of the plaintiff, 
and have also found that the ailment was not a severe sickness or dis- 
ease, for that question was also submitted to them. See Ross vs. Brad- 
shaw, 1 W. Bik., 312, and note to 2d ed., London, 1828 ; 2 Marsh. on 
Ins., 770, et seq. Indeed, the jury found all the questions presented 
to them in favor of the plaintiff ; and there is no error to be discovered 
unless it is in some of the rulings on the trial. The defendant offered 
to prove statements made by the subject insured to different persons 
prior to the insurance, as to his own health, and the cause of ailments 
he had, and showed at the time of making those statements. The 
proof was excluded. It is to be observed that these statements were 
alleged to have been made prior to the insurance, and in immediate 
reference to his acts and to facts in his then bodily condition, and so 
do not fall within the ruling in 27 N. Y., supra, p. 290, where it was 
held that the holder of a life policy was not to be affected by hearsay 
declarations of the subject of the insurance, made after the policy was 
issued, of facts alleged to have existed before it wasissued. The plain- 
tiffin the case before us had made a written declaration that the sub- 
ject of the insurance was in good health at the time of making her ap- 
plication for insurance, and that he did usually enjoy good health. It 
was made a condition of the contract, that if the statements made by 
or on behalf of the insured, as the basis of, or in the negotiations there- 
for, should be found to be untrue in any respect, the policy should 
be void. The testimony which was received in the case tended to 
show that the subject insured died of a scrofulous disease, and the jury 
might have so found. Hence an issue in the case was the real state 
of health of Swift at the time of the application for the insurance, and 
whether he was then the subject of scrofula, or had ever had symp- 
toms of it to his own knowledge. He had been asked by the examin- 
ing physician in regard thereto, and had answered in the qualified 
negative, that he was not aware thereof. It is plain that if he was 
aware thereof, the information which he had was of essential impor- 
tance to the defendant, and it is equally plain that his denial that he 
was aware thereof was a material representation, and that if it was 
untrue it was a concealment seriously affecting the validity of the con- 
tract. It is equally plain that the defendant had the right to show 
not only how the fact was, but that Swift knew how it was. To or- 
dinary apprehension it is a ready, and generally a reasonably conclu- 
sive way of showing a person’s knowledge of his bodily condition, to 
prove his declarations concerning it, concurrent with some fact or act 
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in relation thereto. It is conceded that acts, doings and appearance, 
as that the person was lame, was pale and haggard, was weak, may 
be shown. It is a rule, that when an act is done to which it is neces- 
sary or important to ascribe a motive or a cause, what was said by 
the actor at the time from which the motive or cause muy be collected 
is part of the res geste, and may be given in evidence. Ambrose vs. 
Clerdon, cases temp. Hardw., 254; Bateman vs. Bailey, 5 T. R., 512; 
Gilchrist vs. Bale, 8 Watts, 355-8; Barnes vs. Allen, 1 Keyes, 390 ; 
Caughey vs. Smith, 47 N. Y., 244. And this is so sometimes when 
the actor is not a party to the suit, as well as sometimes when he is. 
When words go with an act, the nature of which is the subject of in- 
quiry, they are taken as original evidence, because what is said at the 
time is legitimate, if not the best evidence of what 'was passing in the 
mind ofthe actor ; 1 Phil., on Ev. *185, and see Thomas vs. Connell, 
4 Mees. & Wels., 267, where declarations of a bankrupt were received 
to show knowledge by him of his insolvency, the fact of his bankruptcy 
being proven aliunde. So when one is lame, or weak, or otherwise in 
bad bodily plight, his statement as to the cause, character and degree 
thereof, made at the time of the physical exhibition of the infirmity, 
would seem to be a legitimate mode of reaching his knowledge of his 
own condition. But it is said that testimony of such declarations, in 
cases like this, is hearsay evidence and may not be received against 
another than the actor himself. The cases above cited show that this 
is not always the case ; but that where there is a legal relation between 
the actor and another, so that the act and the declaration respecting 
it do have a legitimate connection with that other, and a natural and 
legitimate effect upon him and his legal relations with others, the dec- 
larations, when a part of the res gesi@, may be received in evidence. 
There is not perfect agreement in the books upon the question, whether 
the declarations of the subject of a life insurance, as to state of health, 
made to others than the insurers or their agents, may be received in 
evidence against the holder of the policy. One of the earliest cases is 
Aveson vs. Kinnaird, 6 East, 188, (1805,) where it was held that dec- 
larations of the wife, whose life was insured, made while she was in 
bed and seemingly ill, after the application for the insurance, but be- 
fore the policy had been received by the husband, were properly taken 
in evidence. They were admitted there on the ground that such dec- 
larations were evidence upon the fact of health, and that they were in 
the nature of a cross-examination of her statements to the medical ex- 
aminer. Kelsey vs. Univ. L. Ins. Co., 35 Conn., 225, relied upon the 
case in East, supra, and held that declarations made before the issu- 
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ing of the policy were properly received. Edwards vs. Barron, cited 
in Ellis on Ins., p. *116, was a case in which declarations made before 
and after were received. 

The soundness of these decisions has been called in question. See 
Mulliner vs. Guard. Mut. L. Ins. Co., 1 N. Y., Sup. Ct., 448; Wash. 
L. Ins. Co. vs. Haney, 10 Kansas, 525. The Frat. Mut. L. Ins. Co. 
vs. Applegate, 7 Ohio St., 292. In the latter case it is said that Av- 
eson vs. Kinnaird, supra, has not been acquiesced in, and that the 
contrary doctrine is held in Stobart vs. Dryden, 12 M. & W.,, 
615. I think that Stobart vs. Dryden does not profess to over- 
rule Aveson vs. Kinnaird, or to establish that the conclusion there ar- 
rived at, upon the question there involved, was not correct, though the 
reasoning indulged in and the authorities cited there are criticised. 
Nor have I been able to discover where any court has held that the 
declarations of one whose life has been insured for the benefit of 
another, made as to his state‘of health, and made at a time prior to 
and not remote from his examination by the surgeon of the insurers, 
and in connection with facts or acts exhibiting his state of health, 
have been rejected from the evidence, where the issue was as to his 
knowledge of his own bodily state at that time. There are decisions 
that declarations made after the contract of insurance has been effect- 
ed may not be put in evidence. But they are put upon the intelligi- 
ble reason, that after the contract of insurance has been effected, the 
subject of insurance has no such relation to the holder of the policy 
as gives him power to destroy or affect it by unsworn statements. 10 
Kansas, supra ; 7 Ohio St., supra; Mulliner vs. Guard. Life Ins. Co., 
supra; Rawle vs. Mut. L. Ins. Co., 27 N. Y., 282. And in some cases 
it is said that such declarations in relation to acts and facts, made 
prior to the issuing of the policy, are not a part of the res geste of 
those acts and facts. But the remark did not grow out of the facts of 
the case. It is sometimes asserted that the case last cited and the 
same case in the court below, 36 Barb., 357, do hold that prior state- 
ments are inadmissible. See Bliss on Life Ins., § 372; 1 Bigelow, 
Life, Acc. and Ins. Rept., 549, 558. But it does not appear from the 
statements of the case in Barbour and Smith, 27 N. Y., that the 
declarations offered were prior to the issuing of the policy ; and it 
does from the statement in Smith that they were subsequent, and so 
they are shown to have been by a reference to the case and points 
deposited in the State Library. It is true that the opinion of the 
learned judge given in Barbour condemns the introduction in evidence 
of prior declarations. But as it does not appear that any such were 
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offered the remark was obiter ; and as it does not appear that they 
were offered as having been made in connection with his prior acts 
to show the knowledge of the insured at the time of his medical ex- 
amination, the remark is still less applicable to the question we have 
in hand. We must conclude that there is no decisive authority 
against the admission of prior declarations accompanying acts to 
show knowledge, while there is some for it. Upon the principle of 
the matter we hold that when made at a time not too long before the 
application and examination, and when a part of the res geste of some 
act or fact exhibiting a condition of health which they legitimately 
tend to explain, they are admissible to show knowledge in the subject 
of the insurance of his physical condition. Statements made by a 
person while disclosing a wound or a sore, as to the cause or nature 
of it, are evidence not much weaker than the existence of the wound 
or sore, of his knowledge of his bodily state. The latter prove that 
he knew that he was ailing, and no one denies that the proof of them 
is admissible to show that he was, and that he knew it; the former 
tend to prove with more or less certainty, as the cause and character 
of the ailment are more or less in the common and unskilled knowledge 
of men, that the cause and character of it are known to him. 

The taker of a life policy from insurers, when he asks payment 
after the death, is liable to an inquiry into the previous life and con- 
dition of the subject insured at the time of the application for the in- 
surance, or at a prior time, not remote therefrom. All facts may be 
proven which tend to show that condition, because he has a legal rela- 
tion to them, and they legitimately affect his right to the contract which 
he has got. As he presents the subject of insurance to the insurers, 
as one who for him may make answer to their material inquiries, and 
as one who to the extent of his knowledge will make answers thereto 
truthfully, he has a legal relation to the subject of insurance, and is 
bound by his answers of material facts, and is affected by his knowl- 
edge and his answering according thereto, or variant therefrom. 
Hence it is that any prior fact or act not too remote, is proof against 
the policy-holder of knowledge concealed by the subject of the in- 
surance. Hence it is, too, that any statement which is part of the- 
res geste of such prior fact or act tending to characterize and explain 

it, is also proof thereof, though unsworn to. 

Facts occurring after the insurance has been effected may be evi- 
dence, inasmuch as all facts which are material are competent to be 
proven. But the subsequent statements of the subject of insurance, 
not connected with contemporary act or fact, are then but hearsay, 
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for in such case the policy-holder has no such legal relation to the 
subject as that the latter may affect him by his unsworn declarations ; 
and the declarations have no such connection with any prior act or 
fact as to be a part of the res geste thereof. The question put to Dr. 
Hutchins as an expert, was rejected on the ground that it was based 
upon supposition instead of fact. From a reading of the question as 
given in the appeal-book, such seems to be the case. 

The answer raised no issue of a concealment of the name of a 
family physician, and the court was right in rejecting evidence and 
refusing a request to charge, putting both upon that ground. For 
the error in rejecting the statements of Swift, tending to show knowl- 
edge of his physical state, the judgment must be reversed and a new 
trial ordered. 

All concur, except Cxurcn, Ch. J., not voting, and Rapatto, J., ab- 
sent. 


SUPREME COURT OF MICHIGAN. 


Error to Kent County. 


WESTCHESTER FIRE INSURANCE CO. 
vs, 


EARLE & REYNOLDS. 


A policy stipulates that the procurement of other insurance shall make it void if 
procured without the consent of the company. Other insurance being in fact 
obtained, if the first insurer, on being afterward informed of it, raises no objec- 
tion further than to ask why it was not obtained from him, and otherwise 
treats it us a matter of course, he estops himself from repudiating his liability 
for loss that occurs after his conduct has induced the insured to rest satisfied 
with his policies. 


Where an insurance policy stipulates that other insurance obtained without the 
consent of the company shall invalidate the policy, but contains the clause 
‘¢ $3,000 other insurance permitted,” it is to be assumed that consent to future 
insurance need not be any more definite, e. g., in specifying the companies 
granting it by name. 

Where dealings had excluslvely with the insurance agent, his delivery of the 
policy is binding on the company, even though it be not countersigned as re- 
quired by their rules. Delivery is a waiver of the formal condition. 
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Where the conduct of an insurance agent in giving a policy has misled parties 
into making applications or accepting conditions under a misapprehension as * 
to their literal accuracy, the company is estopped by its action. 


Provisions that involve forfeiture must be strictly construed. 


Insurance may be effected or changed by parol unless the statute of frauds or 
some similar prohibition prevents. Oral and written bargains are the same in 
legal degree, and either may vary or discharge the other. 


Where the purchase of new machinery was the occasion of obtaining additional 
insurance, evidence of the purchase was admissible as res gest in an action on 
the policy. 

A court is not obliged to so charge a jury as to confine them to the consideration 
of the testimony of one witness rather than another. 


CAMPBELL, J. 


The Westchester Fire Insurance Company insured Earle & Rey- 
nolds in the sum of $2,000 on the machinery in their factory, the 
policy stipulating that other subsequent insurance should avoid this 
policy if the written consent of the Westchester company thereto was 
not had, and that “the use of general terms, or anything less than a 
distinct specific agreement, clearly expressed and indorsed upon this 
policy, shall not be construed as a waiver of any printed or written 
condition or restriction therein.” The written part of the policy con- 
tained the clause “ $3,000 other insurance permitted,” and at about 
the time of obtaining it other insurance was obtained to that amount. 
Soon after $3,000 worth of additional machinery was put in, and $2,500 
further insurance was obtained without the written consent of the 
Westchester company ; but Earle & Reynolds claim that the conduct 
of Atwater, the agent of the company, was such as to leave the policy 
in force nevertheless. All dealings were with him alone. The prop- 
erty was worth about twice the amount of the insurance. The first 
application for further insurance was made to Atwater, who said he 
would try and get it placed in some company of which he was agent, 
but after waiting some time without his doing, so, the risk was placed 
elsewhere. In this conversation Atwater is declared to have said it 
would make no difference to the company ; he did not say in so many 
words that it need not be consented to in writing, though that was 
inferred from all that took place. Immediately after the new insur- 
ance, Earle & Reynolds say they wrote to Atwater informing him of 
its precise amount, and stating in detail all the policies which they 
had, including that in controversy, amounting with the new policy to 
$7,500. In the same letter they asked for terms of insurance on the 
stock in the building. This letter is sworn to have been left in At- 
water’s office. Soon after, Earle met Atwater, who at once asked 
why the new insurance had been placed with other insurers and not 
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with him, and was told it was because it was had cheaper. In this 
and other conversations at about that time, no objection was made or 
suggestion offered that any breach of condition had been made or 
would be relied on. Atwater said he considered the risk of $7,400 in the 
machinery then owned as equivalent to the original $5,000 on what 
was owned before. Within the year the property was burned and 
proof of loss was made, as required, to the adjusters. 

Estoppel of Insurer.—If Atwater himself had been the insurer, these 
facts would have made a plain case of estoppel. It would have been 
a direct fraud to repudiate an obligation after such conduct as must 
have induced the insured to rest satisfied with their policies. The case 
rests on the inquiry whether, with the written conditions of the policy 
in view, Atwater had authority, or Earle & Reynolds were justified in 
assuming that he had, to bind the company by conduct that would 
have bound himself. 

Insurance—Construction of Policy.—It is to be remarked that the 
consent actually inserted in the policy did not refer to insurance in 
particular companies, but allowed the $3,000 for the insurance to be 
obtained anywhere. It must be assumed then that it was not de- 
signed to require consent to future insurance to be any more definite. 
In this respect the policy furnishes its own rule of construction. 

Insurance Agent.-—This is not one of the various classes of cases 
which turn upon the disabilities of agents or officers arising from want 
of power, plainly notified or known, to act in the business. By the 
terms of the policy Atwater was to countersign it, and any policy 
which he countersigned would have bound the company to an innocent 
holder, whether he had violated his duty to his principal or not. Deal- 
ings were to be had with him alone. Delivery by an agent of a policy 
and renewal certificate as valid and effective instruments make them 
binding without being countersigned by him, even though counter- 
signittg is required by their terms. Such delivery is a waiver of the 
formal condition. [Hibernia Insurance Company vs. O’Connor, 29 
Mich., 241.] Where an agent in giving a policy has by his own con- 
duct misled parties into making applications or accepting conditions 
under a misapprehension as to their literal accuracy, the company is 
estopped by his action. [80 Mich., 41; 28 Mich., 173; 16 Mich., 
380 ; 21 Mich., 246 ; 22 Mich., 146; 12 Mich., 202; 12 Mich., 124; 
21 Wal., 152; 12 Wal., 285; 12 Wal., 404; 13 Wal., 222; also, 20 
Wal., 560 ; 6 Wal., 129; 22 Conn., 575; 16Q. B., (U. C.,) 316.] 

Forfeitures—It is a sound, common law rule that all those condi- 
tions and provisions that involve forfeitures are to be construed strict- 
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ly. Parties may contract much as they choose so long as they keep 
within the law, and it may be assumed there is some reason for each 
condition adopted. But there is great hardship in allowing parties 
to keep money they have not fairly earned, and great wrong in favor- 
ing blind conditions, or those which parties do not fully understand, 
when they are not in actual fault. A close construction is the only 
just one. 

Insurance by Parol.—Except where prevented by the operation of 
the statute of frauds, or some other equivalent prohibition, a policy 
of insurance may be made or changed by parol. [16 Gray, 438; 10 
Bos., 81; 27 N. Y., 216; 13 Allen, 320.] The fact that a policy is 
written does not prevent its change by subsequent parol agreement. 
Any written contract not within the statute of frands may be changed 
by parol. (Seaman vs. O’Hara, —Mich.,—.] And this has been ap- 
plied to the enlargement and continuance of policies. [6 Gray, 209 ; 
19 N. Y., 305.] A written bargain is of no higher legal degree than 
one by parol. Either may vary or discharge the other, and there can 
be no more force in an agreement in writing not to agree by parol. 
Every such agreement is ended by the new one which contradicts it. 

Evidence—Res gestee—The evidence concerning the purchase of the 
additional machinery was proper as res geste. It was the occasion 
for the new insurance, and while it would not have validated this with- 
out some consent or action of the agent or company, it furnished a 
very good reason for such consent. 

Charge.—Error is assigned on a refusal to charge that if the jury 
believed Atwater they must find for defendant. The court told them 
that if they considered it a square denial of Earle’s testimony, and be- 
lieved it, they should so find, but remarked that counsel had claimed 
it was not, and so it was left for them to determine. It belonged to 
the jury to settle this question where there was a dispute about it. 
But a court is not bound to present any such proposition to a jury as 
will confine them to considering one witness more than another. 
There may be no objection to it if the case is plain, and the court finds 
it will simplify matters. But the court’s duty is ended when the jury 
has been properly charged upon the law as applicable to the facts, 
and it is more important that they consider the facts themselves in 
the light of all the testimony than by singling out witnesses whom 
they may believe wholly or partially, or not at all, according as they 
are convinced. 





Lorman vs. Phenix Ins. Co. 


SUPREME COURT OF MICHIGAN. 


Ocroser Term, 1875. 


CHARLES A. LORMAN er at. Plaintiffs 
in Error. 


VS. 
PHCENIX INS. CO., Defendant in Error. 


The general agent of a foreign corporation authorized to accept process was served 
with a summons on the company to appear as garnishee. 


Held, that it was not competent for the garnishor to allege that he was not the 
proper officer to appear and answer. 


Held, where such answer by the agent duly made failed to disclose any liability of 
the company to the principal defendant he cannot recover. 
Judgment affirmed. 


J. G. Dicxison, of Detroit, for Plaintiffs in Error. 
Moors & Grirrin, of Detroit, for Defendant in Error. 


Per CurraM. 

The defendant in error, a foreign corporation, was summoned to 
appear and answer in Justice Court as garnishee of Gilbert Travers, 
under sections 6463 and 6439, of the compiled laws. The summons 
was issued February 3d, returnable on the 13th, and was personally 
served upon Ira Worcester, the general agent of the company in this 
State, authorized to receive service of process. On the return day 
the cause was by consent adjourned until the 17th of February, when 
the parties again appeared, and a written answer or disclosure made 
and sworn to by Levi T. Griffin, as agent and attorney of the company, 
was filed. This was excepted to by the plaintiff as insufficient, and 
the cause was again adjourned by consent until March 6th, and on 
that day it was again adjourned by consent to March 16th, to enable 
defendant to make further answer. On the 16th, defendant did not 
appear and its default was noted, but on the 17th a further answer 
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was filed by the defendant, which was made and sworn to by Ira 
Worcester, the agent of the company, on whom the process was served. 
The cause was then by consent adjourned until March 19th, at which 
time counsel for the respective parties appeared, and argued and sub- 
mitted the cause March 23d. The justice considering the “ disclosures 
of the garnishee insufficient,” rendered judgment against the company 
for the amount of the plaintiffs’ claim. The company removed the 
case to the Circuit Court by general and special appeal, when the 
judgment of the justice was reversed with costs against plaintiff in 
error, Lorman. We think the justice erred in considering the answer 
of the garnishee, as made and sworn to by Mr. Worcester, insufficient, 
and thereupon rendering judgment as though no answer had been 
putin. Whatever might have been the position of the company until 
the time the second disclosure was filed, yet after the filing of that 
disclosure the company could no longer be considered as in default. 
It is only when the company fails to answer through its proper officer 
that the corporation can be held to be indebted to the defendant on 
the original suit. The statute is clear and explicit that the summons 
may be served upon the general or special agent of the corporation, and 
it shall be the duty of such officer so sued (served) or of the proper 
officer of such corporation having knowledge of the facts, to appear be- 
fore the justice at the return day of the summons to answer, etc. Wor- 
cester was the officer of the company upon whom the summons was 
served, and it therefore became his duty to appear and answer. Such an- 
swer could not be treated as not having been made by the proper officer 
of the company, and therefore a nullity. If he was the proper officer 
on whom process could be served, he was also the proper officer under 
the statute to answer. The plaintiffs under this statute could not treat 
him as authorized to act for the company in the one case and deny 
his authority in the other. This answer having been put in, the com- 
pany was no longer in default ; the proceedings thereafter must be 
in the same manner and with the like effect as against individuals. 

Unless the answer, therefore, disclosed a liability on the part of the 
company to the principal defendant, the justice had no authority to 
render judgment against the company. This the answer did not do. 
It went further and denied any liability. True it appears that Mr. 
Worcester did not have personal knowledge of all the facts stated by 
him in his disclosure. In the very nature of things this could not 
well be otherwise in the case of a foreign corporation. This however 
does not help the plaintiffs. 
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The answertis the evidence on their parts, and unless it affirmatively, 
by competent evidence, discloses a liability by the corporation to the 
principal defendant, they cannot recover. 

The judgment of the justice court having been reversed in the cir- 
cuit, the garnishee defendant was entitled to its costs, and no question 
is raised by the assignments of error as to the form of the judgment 
in this respect. The questions sought to be raised on the taxation of 
costs cannot be brought up by writ of error in this manner. The 
judgment of the court below must be affirmed with costs. 


SUPREME COURT OF MICHIGAN. 


Error to Kent County. 


LIVERPOOL, LONDON & GLOBE INS. CoO. 


Us. 


VERDIER. 


Where an insurance policy provides that in case of the loss of partnership prop- 
erty, on which other companies have also issued policies, it shall be held for 
only its ratable share, it was held that an individual policy which, in adjusting 
the losses, had been by the common consent of all parties treated as a firm as- 
set and as covering the firm property, was so far within this stipulation that 
the company issuing the individual policy must be held liable as for an insur- 
ance of the partnership property. 


Hueues, O’Brien, & Sminey, for Plaintiffs in Error. 
Norais, Buair, & Stone for Defendants in Error. 
Graves, J. 

The Liverpool, London and Globe Insurance Company insured Ver- 
dier & Brown’s stock of goods from May 15th, 1874, to May 15th, 
1875, for $3,000. The policy permitted other concurrent insurance 
of $9,000, and there was, in fact, $5,000 other insurance in the Under- 
writers’ and the Merchants’ Insurance Company. The Globe com- 
pany claimed that there was $3,000 insurance on the property in the 
Home Insurance Company, which ought to be taken into account in 
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calculating their share of a loss amounting to $6,818.20, that oceurred 
by fire June 4th, 1874. The assured disputed this, bnt before suit 
the Globe company tendered them $1,903.76 as the sum they were 
liable for if the Home company should be held to its ratable share. 
The court below held that the Home policy was not to be considered 
at allin fixing the amount lawfully payable by Verdier & Brown un- 
der the agreements in the Globe policy, by the seventh article of which 
the parties contract that in case of other insurance, whether prior or 
subsequent, the assured can recover of this company no greater pro- 
portion of the loss sustained than the sum hereby insured bears to the 
whole amount insured, without reference to the dates of the different 
policies, or their invalidity from want of notice of this or other insur- 
ance, or from the violation of any of their conditions, or the insolvency 
of any or all the other insurance companies. It was also agreed that 
in case the assured held any other policy in this or any other com- 
pany on the property insured, subject to the conditions of average, 
this policy should be subject to average in like manner. Evidence 
showed that on May Ist, 1873, the Home company insured Verdier 
alone in the sum of $3,000 for one year on the stock of goods kept on 
sale in the three-story brick building, No. 82 Canal Street, Grand 
Rapids ; that about a month before the fire Verdier took Brown as a 
partner, with whom he agreed that all fire policies should be trans- 
ferred to the firm ; that the Home policy was not assigned because 
the agent was out of town ; that the policy expired May Ist, and the 
premium for renewal was not paid till the day of the fire, and just af- 
ter that event, but was then paid to a clerk of the agent. A renewal 
receipt was put in evidence that purported to bear date May 1st, 1874. 
Verdier testified also that the adjustment of loss was begun four or 
five days after the fire, and was participated in by the agents of the 
Underwriters’, Merchants’ and Home companies ; also, that after the 
loss he assigned the Home policy to the Hanover company of New 
York, and received therefor the amount he claimed, leaving out the 
Home company, and that they settled with him on the basis of no 
payment by the Home company. This evidence shows that Verdier 
& Brown considered the Home policy in force as an insurance on the 
stock when the agreement was made for an assignment to the firm 
and when the premium for renewal was paid after the fire ; also, that 
the Home company so considered it when they took part in the ad- 
justment of loss. The Home company does not appear to have re- 
turned the renewal premium, or to have questioned the subsistence of 
the policy or the aptitude of its application to the firm stock. 
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As between Verdier & Brown the agreement to assign conveyed the 
equitable right and title to the firm, and Verdier’s testimony strongly 
tends to show that the company acquiesced without objecting that no 
formal assignment had been made. If they and the Home company 
mutually assented to the continuance of the Home policy, and its ap- 
plication to the firm policy as it stood, up to the time of the assign- 
ment to the Hanover company, Verdier & Brown can hardly main- 
tain the contrary to defeat the operation of the seventh article. They 
and the Home company are competent to give effect to the arrange- 
ment between Verdier & Brown for a transfer, and to keep the pol- 
icy in life and allow its application in the broadest manner. The as- 
signment of the policy as a subsisting one was in the course of adjust- 
ing a firm transaction, which implied that it was a firm asset. The 
company and their agents would not be likely to be working in the 
adjustment of a loss in which they had no interest. The evidence 
clearly showed a contract relation between Verdier & Brown on one 
side, and the Home company on the other, within the operation of 
the seventh article of the Globe policy. 
Judgment reversed. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Campbell Circuit. 


AXTNA INSURANCE COMPANY, Appellant, \ 
us. 


MARY A. BURNS, Appellee.* 


A policy?condition suspending the contract in case the premises become unoccu- 


pied, is not avoided by information to the agent of expected absence at the time 
of effecting the insurance. 


Per Curiam. 
One of the express stipulations of the policy is, that if the building 
insured becomes unoccupied, the policy is suspended or to be of no 
scala ominasandatieticietsioctleciialesaaneeeitagietciinbasinditibeee 


* Decision rendered November 13th, 1874. 
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force and effect, so long as the property is left in that condition. The 
building, as the proof shows, was unoccupied at the time it was de- 
stroyed by fire, and had been for several weeks. There is no evidence 
showing that the appellant or its agents had any notice of its having 
been vacated, or that any contract was entered into} by which the ap- 
pellee had the right to abandon it, and still claim the benefit of the in- 
surance in case of loss ; and even if notice had been given the company 
of the intention of the appellee to leave the building, it was not the 
duty of the company to furnish a tenant or to protect the building 
from the torch of the incendiary. The appellee had the right to aban- 
don her house ; but, when she did so forfeited all right to the insur- 
ance money if destroyed by fire (as was the case here) during the 
period in which it was unoccupied. The appellee states that at the 
time she insured, she informed the agent that she would leave the , 
premises temporarily, but at the same time accepted the policy with 
the express stipulation that if destroyed when not tenanted, the com- 
pany was not liable. It was the duty of the appellee to have furnished 
the tenant or occupant when she left, and particularly when, accord- 
ing to her own statement, there was danger of its being destroyed or 
burned by some of her enemies. A written contract between parties 
is entitled to but little consideration, if such facts as are sworn to by 
the appellee and her sister are held sufficient to change the whole 
character of the written understanding. Under the proof in this case, 
the jury should have been told that if the building had been left un- 
occupied for weeks by the appellee, and during that period, and whilst 
there was no one occupying the premises, it was destroyed by fire, 
they should find for the defendant. There might be some question 
made as to the bill of evidence, but for the order of the third of July, 
1873. The bill of evidence having been filed on that day, the appellee 
by counsel came into court, and instead of excepting to the order filing 
the exceptions, if he intended to take advantage of it, moved the court 
to correct it, and the court overruling this motion, the appellee ten- 
dered what purported to be another bill of evidence, that is not signed 
by the judge, and although made part of the record, cannot be con- 
sidered or treated as any part of it. 

The judgment of the court below is reversed, and cause remanded, 
with directions to award the appellant a new trial, and for further 
proceedings consistent with this opinion. 
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SUPREME COURT OF RHODE ISLAND. 


Marcu Term, 1875. 
Petition for a New Trial. 


JAMES L. WHIPPLE, Trosrez, erc., 


v8. 


NORTH BRITISH & MERCANTILE FIRE INS. CO.* 


After loss by fire the parties in interest fixed the amount of loss and damage, ‘“sub- 
ject to terms and conditions of several policies.” 


In an action against the insurers: Held, that this adjustment meant “ subject to” 
all the ‘‘ terms and conditions of the policies” not superseded by the agree- 
ment. 


Held, further, that the question of liability was not affected by this adjustment, 
which only determined the amount due in case of liability 


After the fire the following agreement was entered into by the par- 
ties in interest: 

Cavendish, Vt., Nov. 20, 1873. It is hereby agreed between J. L. 
Whipple, owner of stock and supplies in Stone Woolen Mill, situate 
Cavendish, Vt., and burned Nov. 11, 1873, and the representatives of 
the various Co.’s insuring same, to fix the loss and damage on same as 
follows: Card-room, $1,241.07; spinning-room, $15.00; weaveeroom, 
$1,399.50 ; finishing room, $7,357.85. Subject to terms and con- 
ditions of several policies. J. L. Wuirrptz, H. E. Bowers, A. E. 
Moors, for companies in interest. LL. Farrpanxs, witness. 


Cuartes A. Witson & Oscar Lapuam, for Plaintiff. 
Cuaries Hart, for Defendant. 


Dorreter, C. J. 


The exceptions make it necessary for us to construe the agreement 
referred to in them. We think the true construction is that the par- 


* Decision rendered June 22, 1875. Syllabus by the reporter, Arnold Green, Esq., 
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ties agreed to fix the loss and damage, subject to the terms and con- 
ditions of the policy, and that the words, ‘‘ subject to the terms and 
conditions,” mean subject to all the terms and conditions, excepting 
such as are superseded by the fact that the loss and damage have been 
fixed. Ordinarily, without doubt, an adjustment of loss is equivalent 
to a promise to pay the loss so determined ; for ordinarily an adjust- 
ment implies a liability for the loss, and a consequent promise to pay it- 
But an adjustment does not necessarily imply liability, and according- 
ly it may be made under a reservation of the question of liability. 
This appears to have been done in the case at bar. The adjustment 
was made subject to the terms and conditions of the policy ; and by 

the terms of the policy the company is relieved from liability in case 
’ certain conditions or stipulations are not fulfilled by the insured. 
The adjustment, in view of the qualifying words, means simply that 
the company will pay the loss as fixed under the terms and conditions 
of the policy, if under them the plaintiff is entitled to payment. The 
plaintiff contends that the qualifying words are ambiguous, and that, 
in the light of the testimony, they must be construed to relate simply 
to the provision of the policy in regard to the time of payment. We 
are not of that opinion. We think the construction we have given is 
the obvious and natural construction ; that it is the correct construc- 
tion ; and that, if it had been adopted at the trial, the ruling and 
charge would have been other than they were. 

We grant the defendant a new trial. 





CASES DECIDED IN THE LOWER COURTS. 


ADMIRALTY JURISDICTION—SUBROGATION—DUTY OF 
PILOTS. 


United States District Court, District of Minnesota.—March, 18765. 


ST. PAUL FIRE AND MARINE INS. CO. er at, 
vs. 
THE STEAMBOAT LAKE SUPERIOR.* 


. JURISDICTION.—That the claimant by pleading to the merits has waived any ir- 


regularity existing on account of filing the libel at a time when the vessel was 
not within the district. : 


. SuBRoGATION.—That the libellants having paid the amount of insurance upon 
the freight which is alleged to have been lost through the fault of the steam- 
boat Lake Superior, are by proper proceedings subrogated to all the rights of 


the original owners, and they have full authority to institute these suits to en- 
force their several claims. 


. State Cxraim.—The court on reviewing the evidence comes to the conclusion 
that the claim is not stale. 


. Dury or Pitots.—The court states the duty of pilots of steamers passing each 
other on the Mississippi river. 


The above entitled suits have been consolidated for trial and argu- 
ment. 

These are actions growing out of a collision which occurred Octo- 
ber 16, 1872, about 4 P. M., on the Mississippi River, near the town of 
Louisiana, in the State of Missouri, between the steamboats North- 
western and Lake Superior. Both vessels were descending the river, 
the Northwestern with two loaded barges in ‘tow, one on each side, 
and the Superior “ flying light,” or nearly so, without barges. The 
Superior was astern, and had made a crossing of the river, which 


Citizens’ Insurance Company vs. Same; The American Central Insurance Company vs. Same 
—Report from the Chicago Legal News, 
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brought her nearer the Missouri or western bank, and had straight- 
ened down, so that both vessels were in the regular steamboat chan- 
nel. 

When the Superior had reached within 50 or 100 yards of the 
Northwestern, she blew her whistle to pass to the starboard, which 
was favorably answered. At that time the Northwestern was about 
250 feet from the Missouri shore, and about one fourth of a mile above 
the usual steamboat landing in Louisiana. The Missouri shore at this 
point was rocky, with large stones and boulders lying in the river. 
The Superior, in passing the Northwestern, struck her starboard 
barge on the after quarter with her larboard wheel, walking up on it, 
breaking in the deck and causing it to sink. 

The grain and other freight in the barge that was struck being in- 
sured by the libellants, each has libeled the steamboat Lake Superior, 
claiming to have been subrogated to all the rights of the original 
owners. 

The libellants allege that the Superior was wholly at fault, while the 
claimant insists that the collision occurred for the reason that the 
pilot of the Northwestern, after he had answered the signal of the 
Superior, crowded her, and when she was passing and abreast of her, 
carelessly, and negligently, and unskillfully put his wheel hard to 
port, thereby causing the stern of the barge in tow on her starboard 
side to swing under the guard of the Superior just forward of her lar- 
board wheel, and that it was impossible, on account of this faulty 
movement, for the steamer’s wheel to avoid striking the barge. 

The Keokuk Northern Line Packet Company intervene as owners 
of the steamboat. 


J. Ham Davinson, for Libellants. 
Davis, O’Brien & Wiutson and WitiuMm Hott, for Claimant. 


Netson, J. 

Several questions preliminary to the merits have been raised by the 
proctors for the claimant, and must be passed upon. 

Jurisdiction.—The question raised in regard to the jurisdiction of 
the court is, in my opinion, against the claimant. The libel was filed 
upon the 29th of April, 1874, and the seizure under the process was 
made May 15th, following. The libel contained the usual allegation 
that the vessel was within the district, and it is undisputed that the 
seizure was made here. The claimant without objection intervenes, 
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enters its appearance, and provides the necessary stipulation for the 
release of the vessel. Subsequently an answer was put in which went 
to the merits of the controversy, although it contained an allegation 
that the vessel was not within the jurisdiction of the court at the time 
the libel was filed. I am of opinion, inasmuch as no question is 
raised as to the service of the process within the district, the claimant, 
by pleading to the merits, has waived any irregularity existing on ac- 
count of filing the libel at a time when the vessel was not within the 
district. 

Insurance and Subrogation.—The libellants having paid the amount 
of insurance upon the freight which is alleged to have been lost 
through the fault of the steamboat Lake Superior, are by proper pro- 
ceedings subrogated to all the rights of the original owners, and they 
have full authority to institute these suits to enforce their several 
claims. It isis sufficient to say that in my opinion the proof of in- 
surance is ample. 

Staleness of Claim.—The claims are not stale. The collision oc- 
curred October 16, 1872. At that time the steamboat Lake Superior 
was owned by the Northern Line Packet Company. March 13, 
1873, she was sold to the Keokuk Northern Line Packet Company, 
the claimant defending, a company organized by a consolidation or 
purchase of the property of several packet companies, including “The 
Northern Line Packet Company,” and “The Keokuk Packet Com- 
pany ;” but although the transfer of the vessel was made at that time, 
the purchase price was not paid until some time in March, 1874. The 
officers of the claimant were fully advised of the claims made by the 
insurance companies before the purchase price was paid, and during 
the summer of 1873, and further the payment was made in the stock 
of the new company. The libellants were also for some time attempt- 
ing a settlement without suit by negotiation, and as soon they were 
convinced this could not be done, commenced these proceedings in ad« 
miralty. 

Finding of facts. We come now to the merits of the controversy, 
and as the libellants do not allege the loss to have occurred through 
any fault of the Northwestern towing the barge, they can only 
recover upon the ground that the Superior was solely at fault, and 
that there was no negligence on the part of the Northwestern. 

As usual in cases of collision, the testimony of the persons connect- 
ed with the two boats is considerably in conflict, but from all the 
testimony introduced I have been enabled to arrive at a satisfactory 
conclusion. 
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The facts are as follows: On October 16, 1872, the collision took 
place near Louisiana Landing, in the State of Missouri. The steam- 
boat Northwestern, with two loaded barges in tow, and the steamboat 
Superior, “flying light,” without any barges, were descending the 
Mississippi River. The Northwestern was ahead, followed by the 
Superior, and both boats were headed for the Louisiana Landing. 
When the Superior had reached within fifty or a hundred yards of 
the Northwestern, and being nearer the Missouri shore, or west side 
of the river, than the latter, blew her whistle to pass on the starboard, 
or Missouri side, which was answered favorably. The Superior, when 
she reached the Northwestern and was in the act of passing, struck the 
starboard tow of the Northwestern, “walking up” on the stern of the 
barge quartering, wounding it so that the loss complained of occurred. 
At the time of the collision, the Superior was distant on her starboard 
side about two hundred and fifty feet from the Missouri shore, and 
the Northwestern about five or six hundred yards from the Illinios 
shore, on her larboard side. There was plenty of room for the 
Superior to have passed the Northwestern on the larboard side when 
she whistled for the starboard. The Missouri shore and the bottom 
of the river at the place of collision was rocky and sandy, and the 
Superior could not with safety have gone nearer in attempting to pass 
than she did ; if, however, she had slowed her engines, and run care- 
fully, she could have passed on the starboard side of the Northwestern, 
unless the latter had turned toward either shore. After the signals 
were exchanged the pilot of the Northwestern turned her bow to the 
larboard, and when the Superior came up alongside he kept her as 
near steady as possible. 

As the Superior commenced lapping on, the course of the North- 
western was again changed a little to larboard, which brought the 
barge in front of the Superior’s wheel. The Superior did not slacken 
her speed after she gave the signal to pass, but kept right on and put 
herself in such near proximity that the gradual holding of the bow of 
the Northwestern to larboard when the Superior was abreast, ren- 
dered the collision unavoidable. 

Conclusions.—It was the duty of the Superior to have exercised very 
great precaution when she gave the signal to pass on the Missouri 
side, which was stony and sandy at the point where the collision took 
place, particularly as there was plenty of room and water on the lar- 
board side of the Northwestern. 

Under the 17th article of the act of Congress of April 29, 1864, it 
was her duty to keep out of the way of the Northwestern, and if she 
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desired to pass to the starboard when the Northwestern was heading 
for a landing on that side, less than one fourth of a mile distant, she 
took the chances of there being sufficient and safe navigation to per- 
mit her passage under the circumstances. 

The 8th rule for the government of pilots, which took effect January 
1st, 1872, reads as follows : 

“ Rule 8th. When steamers are running in the same direction, and 
the pilot of the boat which is astern shall desire to pass either side of 
the boat ahead, he shall give the signal as in rule 1, (viz., one sound 
of the whistle to keep to the right, and two sounds to keep to the 
left,) and the pilot of the boat ahead shall answer by the same signal, 
or,if he prefer to keep on his course, he shall make the necessary sig- 
nals, and the boat wishing to pass must govern herself accordingly, 
but the boat ahead shall in no case attempt to cross her bow or crowd 
upon her course.” 

This rule has reference in its application to the circumstances under 
which a passage is made. The boat ahead must not crowd or attempt 
to cross the bow of the boat astern, yet the latter boat must keep out 
the way, and be governed in her efforts to pass so as to avoid a col- 
lision. ‘7 

The signal of the Superior when answered gave her the right to 
pass to the starboard, and governed the pilot of the Northwestern in 
the management of his vessel, but the 8th rule, when interpreted in 
the light of the 17th, 18th, 19th and 20th articles of the act of Con- 
gress of April 20th, 1864, cannot excuse bad management on the part 
of the Superior, or the neglect of any proper precaution on the part 
of her officers. 

The Superior thus attempting to pass to starboard suffered the ves- 
sels to get into dangerous proximity, and was in fault. 

The Northwestern, was not justified in holding her bow to the lar- 
board when she found the Superior was passing. 

The character of the shore and bottom of the river on the starboard 
side, and her position should have prevented a favorable answer to 
the signal of the Superior ; but when the pilot had given the starboard 
side to her, he should not have executed the movement he did by 
porting the helm just as the Superior came abreast. The sudden 
turn of the bow was a faulty movement, and cannot be excused. It 
contributed to bring about the collision, and there was no emergency 
that demanded it. 

The vessel towing the barge being equally at fault, there can be no 
recovery in these suits, and the libels must be dismissed. 





NEGLIGENCE A PERIL INSURED AGAINST. 


Superior Court of Cincinnati.—General Term, 


THE ENTERPRISE INSURANCE COMPANY 
vs. 


8. H. PARISOT. 


Error.—The action below was to recover $2,500 upon a policy of 
insurance issued by the plaintiffs upon the steamboat Calumet in 
September, 1870, against loss by fire, storms, or other perils of the 
river. In July, 1871, the boat sank in the Mississippi, about half a 
mile above Vicksburg, where she had been laid up for a period of 
nearly nine months. The judgment below was for the defendant in 
error. 

It was claimed by the plaintiff in error that the testimony failed to 
show that the vessel was lost by encountering any of the perils in- 
sured against ; that, on the contrary, the weight of the evidence was 
that she sunk because of her unseaworthiness, produced by her being 
laid up, which caused her seams to open and admit sufficient water to 
sink her ; that the evidence failed to establish the theory of the defen- 
dants that the vessel was sunk from the effects of a storm which 
sprang up before daylight on the morning of the sinking, but that 
the evidence of the defendant disproved the theory by showing that 
there was no storm at that time and place. 

Judge O’Connor decided the case. The testimony, he said, was 
mainly directed to prove or disprove the existence of a storm sufficient 
to account for the sinking of the vessel. This question of fact was 
left to the jury under the charge of the court, and this court could 
not now say that their verdict was not sustained by the testimony, or 
was manifestly against the weight of the testimony, which they must 
do before they would be justified in reversing the judgment on the 
ground that the verdict was contrary to the evidence. 

The court below, having stated what constituted seaworthiness un- 
der the policy, charged the the jury that “if the boat was in such sea- 
worthy condition, and sufficiently manned for such a boat so lying 
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up, and her loss was occasioned by the mere negligence and want of 
proper care of her watchman and those having the care of her, the 
plaintiff will be entitled to recover, if he has proved all other neces- 
sary facts, for such negligence is a peril insured against.” The plain- 
tiffs assigned as error so much of the charge as made negligence a 
peril insured against. But, taken in connection with the whole charge 
and the evidence, it was but another way of stating what the authori- 
ties cited by the plaintiff in error declared to be the law. 
Judgment affirmed. 





MISCELLANEOUS. 


Lire.— Wife’s policy. —Right of husband to dispose of.—Failure lo pay 
premium. 

A policy taken out by H. for the benefit of his wife, and payable to 
himself or his administrator, was sold by him to the company without 
her knowledge ; part of the money for premiums was paid by the 
wife. The premium that would have been due next after the sale in 
1869 was not paid, and before the second premium thereafter became 
due H. died. 

Held, that H. could not sell the policy without the consent of the 
wife. Therefore that the policy was in force when the premium fell 
due in 1869 ; but that the failure on the part of H., or any one for 
him, to pay the premium at that time, or to tender payment thereof, 
lapsed the policy, and made it void, and that nothing had been done 
as yet by the plaintiff to avoid that result. The court intimated that 
if the plaintiff in this case had, after she found that her husband 
had not the right to dispose of the policy, and before the bringing of 
this suit, tendered the company the amount of the 1869 premium, 
the result might have been different. 

Herrick vs. National Life Ins. Co. 

Feb, Term, 1875. U. 8.0. & D.C., Vt. 





